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Panel Discussion— 
“Carrier Securities and Capital Requirements” 


The Finance Section, on ‘‘Carrier Securities and Capital Require- 
ments,’’ of the 29th Annual Meeting of the Association of Interstate 
Commerce Commission Practitioners convened in the State Room, May- 
flower Hotel, Friday morning, May 9, at 9:40, Washington, D. C., 
Charles D. Mahaffie, former Member of the Interstate Commerce Com- 
mission, presiding. Panel members were Mr. W. R. Gerstnecker, Trea- 
surer of the Pennsylvania Railroad System, Philadelphia, Pennsyl- 
vania, and Mr. Edward L. Holsten, Partner, Salomon Bros. & Hutzler, 
distributors of railroad securities, New York, New York. 

Mr. Mahaffie, Group Leader: The subject assigned to this panel is 
‘Carrier Securities and Capital Requirements.’’ The two subjects are 
closely related. It used to be the custom to meet capital requirements 
principally by the issuance of securities. This is still true to a certain 
extent. But in recent years what are known as internal sources have 
been largely relied on. Aside from equipment purchases, compara- 
tively little of the capital essential to growth has in recent years come 
from security issues. We now have a property investment for Class I 
railroads of around $35 billion. The capital of these railroads presently 
outstanding is less than half that figure. Of that capital the long-term 
debt is less than half. Consequently, there is statistically a fine field 
for meeting capital requirements through new security issues. 

It is that field that this panel will particularly discuss. In 1920, 
as you know, the Interstate Commerce Commission was given authority 
over security issues. At that time the capital outstanding exceeded the 
investment. As I have just stated, it is now about half the investment. 
That cannot all be attributed to the successful administration by the 
Interstate Commerce Commission of the power given it. Part of it, and 
a regrettably large part of it, is due to the fact that so many railroads 
during that period have been reorganized and on reorganization have 
come out with a reduced capital structure. 

In connection with new capital issues, however, we encounter a real 
problem. The possibility of raising new money through security issues 
is dependent mainly on prospective earnings. And the roads with poor 
earnings are likely to be in the greatest need of improvement of their 
facilities. It is this situation that has led to the recent discussion of 
some form of Government assistance in meeting these requirements. It 
may be noted that this idea is not a new one. In 1920 a revolving fund 
of $300 million to make loans to railroads was provided by the Con- 
gress. During the thirties, Reconstruction Finance Corporation and 
Works Progress Administration furnished vast sums in the way of 
loans to keep the railroads going. It may be noted that the objective 
was accomplished in each instance with an overall profit to the United 
States Treasury. 

In view of this history, the prospect of securing such Government 
help as may be necessary ought to be excellent. But here again the 
earnings prospect must be considered. In any event, however, the Gov- 
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ernment is not likely to help unless private financing is unavailable. 
And that is where Mr. Holsten comes in. The financial houses of the 
country are anxious to distribute carrier securities. But in order to do 
so, such securities must be attractive to the investor. He must be con- 
vinced that they will be sound not only at the time of purchase but for 
the long run. 

Today our first speaker will be Mr. W. R. Gerstnecker, who is 
Treasurer of the Pennsylvania Railroad and therefore familiar with its 
financial problems. He occupies one of the important and difficult posi- 
tions in his industry. But he has survived so far and seems to be in 
excellent health. He will discuss the subject from the standpoint of 
the carrier. 

Then Mr. Holsten will give us an insight into the position and 
problem of the house of issue which undertakes to place carrier securi- 
ties with the public. 

As you know, Mr. Holsten is a partner in the firm of Salomon 
Bros. & Hutzler, for many years one of the largest distributors of rail- 
road securities in this country. 

When Mr. Holsten concludes, both gentlemen will be available for 
your questions. 

Mr. Gerstnecker. 





Remarks of W. R. Gerstnecker, Panelist 
Treasurer, Pennsylvania Railroad System 


Mr. Gerstnecker: Good morning, gentlemen. Mr. Mahaffie, if I may 
just say so for the record, Mr. Mahaffie took one look at my name and 
said, ‘‘Pennsylvanian, no doubt.’’ My name is Gerstnecker. I am 
Treasurer of the Pennsylvania Railroad. 

I want to say first, express to you, Mr. David C. Bevan’s* regrets 
at not being able to be here, because I know he looked forward to it. 
I think he could have presented the picture to you which would have 
provoked a lot of thinking and perhaps discussion. 

As his substitute, I would like to see what I might do to get across 
to you the story as we see it in the financial department of the Penn- 
sylvania. I thought basically we might make one or two distinctions 
in the beginning. On the Pennsylvania, long before the current reces- 
sion set in, we had crystallized our thinking as to what needed to be 
done from the standpoint of financing in the railroad industry. 

The current recession has compounded our thinking in that area, 
and brought in some even new problems. What I thought we should 
dwell on today is not the current emergency and the needs which six 
or seven railroads have for funds, but that we should talk more on a 
longer range side of the picture and consider what we think the rail- 
road financial problem is even at high business levels. 

So what we say here will be directed at the longer range. Secondly, 
we must always consider that in talking about the railroads we often 





*Vice President of Finance, Pennsylvania Railroad System, Philadelphia, 
Pennsylvania. 
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use them as a group. In fact, we almost always do. And financially, 
at least, and creditwise, at least, that should not be done. 

What I will have to say today does certainly not apply to all rail- 
roads. It applies to some railroads in part, and it applies to many rail- 
roads in its entirety. 

So, if you will bear in mind that we are talking about a longer 
range picture, and that the things which I say have exceptions to them 
with respect to some of the more fortunately situated railroads, I think 
we will have a better understanding of what this problem is. 


Survey Made by Association of American Railroads 


We start out with a survey made by the Association of American 
Railroads, one participated in by all of the railroads of the country, to 
get together an estimate of how much money would be needed in the 
industry over the next decade to do the job which needs to be done and 
furnish the kind of transportation which the public desires and 
requires. 

A minimum figure compiled as a result of that survey is a billion 
dollars a year for all Class I railroads. Actually, many of the rail- 
roads estimated a figure as high as a billion and a half a year. So that 
we are talking now between the minimum level suggested in the pro- 
jection and the desirable levels suggested by many of about a billion 
and a half dollars a year. That billion and a half dollars or a billion 
dollars, whichever you choose to take, are related entirely to equip- 
ment expenditures. Very sizable sums over and beyond that will be 
required for road improvements and the many things which we should 
be doing outside the equipment area. 

We will confine the billion to a billion and a half to equipment 
because over the years, recent years, that has been just about the only 
source and the only way in which railroads could raise any money out- 
side of the internal generation of cash. 

As against what we see in the future, namely, expenditures of a 
billion to a billion and a half, and if we assume that this is done in the 
conventional equipment trust method, we are talking of $800 million a 
year of financing at a minimum. Taking the last five years, we have 
financed in the railroad industry about $400 million of equipment 
obligations. If we look at a billion dollars of expenditures with $800 
million to be financed, we have before us the job of doing twice as much 
financing as we have done over the past five years. If we consider a 
billion and a half, we might have as much as three times the amount 
of financing to do. 

This financing that was done over the past five years has been to a 
large degree in an atmosphere where we had easy money. It was not 
too difficult to borrow money, particularly in the equipment trust field. 
We also during that period had, in the case of many of the railroads, 
a satisfactory or at least not an unsatisfactory credit position. 

That credit position has been deteriorating rather rapidly and, as 
I suggested earlier, it will be difficult to improve the credit standing 
because of the results we are seeing now in many of the railroads with 
the current recession. 
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At the end of 1957, after considering debt due within a year as a 
liability, and after eliminating from current assets the materials and 
supplies which railroads carry in their current assets, we find that the 
railroad industry had a working capital position sufficient to meet pay- 
rolls for seven or eight days. Ten years before that, or at the end of 
1947, the working capital in the industry was sufficient to meet pay- 
rolls for four and a half months. 


Working Capital Decline an Important Factor 


This working capital decline is a very important factor and indi- 
cates to you what has happened to the cash available in the industry to 
accomplish the kind of a program that is necessary. This decline in 
working capital comes about primarily from the fact that with inade- 
quate earnings, and certainly earnings which were not sufficient to do 
what had to be done, all equipment expenditures in many of the com- 
panies were financed through equipment trusts, requiring the 20 per- 
cent down payment, the maturity in most cases no more than 15 years. 

On the Pennsylvania alone, in our dieselization program, we spent 
somewhere between $350 and $400 million during that period. All those 
diesels were financed through a conditional sales obligation or equip- 
ment trust. Our 20 percent down payment with respect to that pro- 
gram took about $70 or $80 million out of working capital. 

In addition to that, although we have the diesels, just before the re- 
cession the Pennsylvania was about 100 percent dieselized, we have not 
as yet paid for them. As a matter of fact, our equipment maturities 
alone each year have risen from the neighborhood of $8 million annually 
to about $36 million annually. 

I think it is not difficult to appreciate what can happen to a 
treasury or to railroad working capital that has been geared for years 
to paying an $8 million amount for equipment to have it increased to 
$36 million, while at the same time there has been no sizable increase in 
the amount of its equipment depreciation or any sizable increase, in 
fact, a decrease in the amounts of money which it has been able to earn. 

The result is that in many of these railroads and in the industry 
as a whole, working capital today is at an absolutely minimum level. 

That is the kind of atmosphere we have as we attempt to see how 
we are going to finance what will be our requirements. 


Other Factors Which Are Extreme Deterrents 


We have other factors which are extreme deterrents. Because of 
our inadequate earnings, the volatility of earnings, we have found over 
the years, for instance, since 1926, that the percentage of insurance 
company portfolio invested in rail securities has declined steadily from 
about 20 percent to about 4 percent. During that period the funds 
available in the insurance company for investment have increased four- 
or fivefold. The insurance company money represented a real outlet 
and real source of funds for the railroad industry previously. 

Savings banks which had always invested to a considerable degree 
in railroad securities, declined in a period similar to that from a per- 
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centage ot about 4 percent to about 2 percent. As a matter of fact, 
even in spite of the tremendous growth in savings funds in the coun- 
try, the actual dollar amount of money which they had invested in 
rail securities declined from somewhere around a billion and a quarter 
to maybe $750 million. 

Commercial banks over the past years have been big lenders of 
money and big purchasers of short-term railroad securities. Today the 
commercial banks, except for the degree to which they will support de- 
positors’ issues, are a very small factor in rail securities. 

Those are some of the problems. That is what we are faced with. 
We are in direct contrast with the public utility industry. The public 
utility industry by steady earnings, protection of fixed charges, even 
preferred dividends, is in a position where it can borrow frequently. It 
has good credit. The credit ratings of the public utilities are high. 
And they demand a lot of funds which are available. As against that, 
the Pennsylvania or any of the railroads have very little recourse to 
the mortgage market, preferred stock market, or the common market. 

There is probably no more than a handful of railroads in the 
country that can raise any money through the common stock avenue. 
It is for these reasons that we have advanced, particularly in the East, 
the so-called Symes plan for the leasing of equipment through a Gov- 
ernment agency. We are sure that the money to do the job we have 
to do is not there, and even if it is, for some railroads, it is not there 
proportionately for all railroads. And if we are to overcome chronic car 
shortages which crop up consistently as soon as business is restored, 
each railroad in the country of necessity will have to acquire its pro- 
portionate share of freight cars. 

In the transition period between what we think the railroad indus- 
try needs to restore its credit and the current-day situation, we think 
the Symes plan is the only way in which many of the railroads can get 
over this so-called transition period. 

We have had a transition period. We have not only completely 
replaced our mode of motive power, we have had an accentuation of 
passenger deficits and we have had declining earnings. 

To get out of this transition and to come around to where we get 
some improvement in our passenger traffic ratio, restore our working 
cash and our cash position, we see no alternative but the use of the 
establishment of an agency by the Government. 

Just a word on the agency without getting into any of the details. 
It stands out strongly in our mind for a few fundamental reasons. One, 
we know of no alternative, and we have examined the possibilities for 
at least three years, carefully and studiously. The plan which has been 
suggested is completely flexible. The railroads do not have to partici- 
pate in it unless they feel they have a need or a use for the funds. 

We divide rather categorically the railroads into three principal 
parts: Railroads who have no other way to get money except through a 
Government agency, being what we might say the lowest of the three 
credit-wise; roads in the middle, where for the moment we might put 
the Pennsylvania, where they would do some independent financing 
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through commercial avenues and the balance through the agency; and 
then the so-called rich roads which would continue to do their own 
financing without very much problem. 

That is the way we in the financial end of the business summarize 
our problem and as we see the picture. I think maybe Mr. Holsten, 
with a more complete survey of the financial atmosphere, might bring us 
to the point where we could discuss or answer any questions you might 
have. Thank you. 





Mr. Mahaffie: Mr. Holsten. 





Remarks of Edward L. Holsten, Panelist 
Partner, Salomon Bros. & Hutzler 


Mr. Holsten: Mr. Mahaffie, Ladies and Gentlemen: I was very 
interested in hearing a rail expert talk about the financial problems. 

It seems to me, if it is not too elementary, I hope it is not, I will be 
brief on it, anyway, it might help to start with the general climate, that 
is, the economic background in which these problems of financing rails 
arise. Of course, it is no news to any of you that we have been in a 
managed money market for a good many years. We are still in a 
managed money market. And while I still hope to survive a few more 
years, I do not expect to see a money market that is not managed. 
Maybe I am wrong, but I do not expect it. 


The Federal Reserve 


The money managers, of course, operate through the Open Market 
Committee of the Federal Reserve. There are three important instru- 
ments, maybe four. 

The first one is, and, mind you, all of these are being used currently, 
and the most powerful, is reserve requirements; by reducing the reserve 
requirements of member banks one percent they create over a billion 
dollars of free funds, which in turn create roughly five times, five and 
a quarter times that amount of credit, if the banks care to use it. So 
you can see how powerful that instrument is. 

The second is the rediscount rate and that means, of course, the 
penalty imposed by the Federal Reserve for deficit balances by member 
banks, which can be raised and can be lowered. 

The third, the more usual, the more common one, and in a cumu- 
lative effect probably as important as the other two, is the open market 
purchases and sales by the Federal Reserve of short-term securities. 

In practice, that is confined entirely to Treasury bills, although 
they could operate in longer notes, if they so chose. That is a moot 
point at the present minute. 

The fourth is what we call colloquially the open mouth policy. 
That is, instead of doing any of these things, an inspired article is 
given to one of the leading newspapers that they may do such and 
such. That open mouth policy has been used much in the past few 
weeks. You accomplish about the same in saying that you intend to do 
something as doing it. 








NOVEMBER, 1958 145 





We have had a dramatic period for the last 12 months. I have 
been in Wall Street 32 years. I have never seen anything approaching 
it in steepness and scope. As late as August last year the Federal Re- 
serve raised the rediscount rate from 3 percent to 344 percent at a time 
when I for one thought that business was already on the down grade. 
Money got so close to unavailable that good quality corporate credits— 
at the minute I am leaving out railroads; I will bring them in later— 
good corporate quality credits other than railroads were paying 5, 514, 
544 and 534 percent, putting in ten years of nonrefundability. In one 
case that I know, 20 years nonrefundable. Thus committing the bor- 
rower to practically a lifetime of interest penalties at one of the highest 
rates we have seen. 

Three months later, in November, the Federal Reserve went from 
a policy of restraint, these are the quote titles that we use, to active- 
ease. They reduced the rediscount rate from 34% to 3 percent. Subse- 
quently by additional moves they have gone down to the current rate of 
134. There was a rumor yesterday that they might reduce it again. 
Of course, it did not take place. That was part of the open mouth. 

But I am sure if it does not happen next week it will happen the 
week after. Concurrently, reserve requirements have been cut success- 
fully in small bits. Two cuts of a half percent across the board in 
reserve requirements. And for the two central sample reserve cities 
which have been penalized in the past, New York and Chicago, there 
was an additional half percent abatement, I think, two weeks ago. So 
that all of the strings on that side have been used. 

In addition, the Federal Reserve has been a consistent buyer in the 
open market. It has offered large amounts of repurchases, which have 
the same effect in the money market temporarily as purchases. As all 
of these create federal funds, create credit at the banks, you have that 
situation. Since all their operations in the open market are done on a 
cash basis, the effect is felt immediately that very day. 

I hope that is not too elementary for all of you. I get mixed up 
sometimes myself, once in a while. With that background, we have 
gone from an acute buyer’s market, as I say, with the sharpest deteriora- 
tion in the shortest time that I have seen in 32 years. That does not 
mean the highest rate but sharpest in time. 

The market went down faster than it has gone in any time in 
recorded history. And the recovery has been correspondingly steep, 
starting with this shift from a policy of restraint to one of active-ease. 
We have seen a recovery of 10, 11, 12 points in the course of a few 
months. 


The Yield Curve 


As a concomitant of that, as we always say, the yield curve, which 
had been not only flat, and, of course, the yield curve for those who are 
not technicians is the difference in rate according to maturity, and 
equipment trusts, of course, are a good example of that, the one-year 
rate today might be, let us say, one fifty, and running out gradually 
by scale to a three forty, let us say, for the fifteenth year, with each 
successive extension of maturity paid a compensated rate increase. 
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During the dropping period of the bond market, the yield curve not 
only became flat, so that if you look at the advertisements you see equip- 
ments were sold at the same rate for 1 year as for 15 years, but even 
developed a concavity in the curve so that in some cases, I think two 
that I can remember, actually there was a higher yield on some of the 
intermediate maturities than earlier. That is the first time in my life 
I remember seeing that. 

With the change in the market, with the improvement in tone, with 
a shift from the buyer’s market to a seller’s market we are getting a 
steep gradient to the yield curve. People are willing to pay a premium 
for short maturities, a lower rate for one, two, three, four, five years. 
Between six and ten it is beginning to flatten out. That will soon steepen 
again. 

All the Federal Reserve pressures, and I think this is certainly 
pertinent to our discussion, are concentrated at the short end of the 
market. As I said, they buy Treasury bills and occasionally notes. 
They pump reserves into the banks. They lower the penalty on over- 
night borrowing. All of those tend to affect the short end of the 
market. So that you are pulling the string of the balloon from the 
bottom. It is in the hope that it stretches out over to 10 years, 15, 20, 
into 50, and so on. 

The inertia and lag in that is one of the reasons why we are not 
seeing quite as much follow-through in the last month, it is partly that, 
and partly the congestion of the calendar as corporate borrowers move 
to refund bank loans that they were using during the unavailability 
of long money, which accounts for this rather congested calendar of the 
last month, $150 million of Standard of California is coming on top of 
$150 million for the Texas Corporation. These things are temporary. 
As a bond issue is brought out, the corporation repays its bankers, and 
that creates more excess bank funds. The corporation comes into the 
short-term market to invest the proceeds. The Texas Company has 
been investing $10 million, $150 million, in the last few days in the 
Treasury bill market. I think you will find that is the course of every 
borrower. So, we have a well-defined yield curve. 

Again, you can sit down in an armchair and predict what a top 
credit borrower is going to pay for funds, this much for his one years, 
this much for his two years, and so on. 


Money Market Is Easy 


The money market is easy. I do not think there is any question that 
it will stay easy—I have no long-range vision, unfortunately. As far 
ahead as I can see with my rather myopic eyes, I do not see any change 
in the market. We have a good climate and a firm base. I think the 
problem now is how can we apply that to railroads. How can we fit 
them on the yield curve? 

To oversimplify my position, I can say all you need to do is earn 
money and get one of the top three investment ratings from the recog- 
nized services and we and other firms like us will buy Mr. Gerstnecker’s 
billion or billion and a half of equipments, all the mortgage bonds you 
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want to sell, all the debentures, all the common stocks. I am not a com- 
mon stock man, but I am sure someone else would be happy to buy com- 
— a is not only money available but there is avid appetite and 
a lot of it. 

All you need to do, then, is to get an A, AA or AAA rating of 
whatever method of financing you need to apply. 

If you can get that, you do not need the Government. You do not 
need anything but the resources of investment banking to carry out 
your programs, give you all the cars you want, all the diesels, all of 
everything. There is a tendency always to treat the instrument instead 
of treating the disease. After all, what are we? If we were speaking in 
terms of weather, we would be the equivalent of the thermometer, the 
barometer. Those are the only names I know. But it does not affect 
the weather. The weather can still be as nasty and foul as it has been 
in New York for the last six days, even though you make the barome- 
ter appear to rise instead of fall or do something with the thermostat 
so that the thermometer goes up to 80, it does not affect the weather 
in the least. 

In the same way, our security market, with the appraisal of rates, 
is that kind of indicator. You can phony it through pegs, you can 
get the Government to take the weight off officially for a time, but 
you pay a penalty for that. 

My plea and hope would be that, especially with the help of a 
body like yours, you could, and, mind you, I am just an outsider, I am 
a dilettante in this thing, you could assault some of the basic problems 
of the railroads. 

If you can get just a few things that cure the disease, get flexible 
pricing, the ability to change the rates without waiting 18 years for 14 
bodies to meet, get flexible pricing, get the permission to effect mergers 
promptly and expeditiously, ability to abandon unprofitable trackage 
when you want, get freedom to compete with the other types of car- 
riers that have been subsidized where you have not, or, for that matter, 
if American enterprise thought it advisable to go into the trucking busi- 
ness or the airline business or the shipping business, and at least get 
the same kind of abatement of taxes that your competitors get, not 
paying for a new airport at Idlewild while your taxes are increased at 
Grand Central or Pennsylvania Station. This is not anything in the 
way of special favors, but just fair treatment, just impartial treatment. 

I think the railroads have been victimized, and I say this as an 
outsider, although, of course, I am a good friend of the railroads, I hope, 
but I think it is obvious that that has to be done. 

So, some abatement of taxes, equality of treatment with your com- 
petitors, freedom to compete with them, because the old monopoly rules 
seem no longer to apply, refund the excise tax—I have gotten into the 
embarrassing position where I cannot read my notes without glasses— 
and, of course, feather-bedding, getting rid of feather-bedding and 
getting a fair shake on wages, getting a fair rate on carrying the mails 
so that you are not subsidizing the Government instead of vice versa, 
and permission for your wholly-owned railway express agency to make 
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some money without having to compete every minute with the parcel 
post of the mail department. 

Get constructive factors like that, and I know I am passing the 
buck, but it seems to me that unless something like that is done, these 
palliatives will be only temporary and will effect no real solution of 
the problem. 

If you do that and make the railroads, you know, instead of a poor 
old fellow staggering along under an impossible burden, like putting 
280 pounds on the back of a race horse, make him a self-reliant, stalwart 
giant again the way he was in the beginning, then we in the investment 
banking business and everyone else in the investment banking business 
will do as I said. You will be on the yield curve, you will get your top 
ratings and you can raise all the money you need from these various 
sources. 





Mr. Mahaffie: I am sure we know all about the subject now. There 
may be in the discussion some questions raised, and we will have an 
opportunity to develop them. If there are questions, I am sure there 
are questions of either of these gentlemen, now is the opportunity to 
present them. 


Questions and Answers 


Mr. James L. Homire: Mr. Holsten, I think we are all quite familiar 
with the remedies that you mentioned. But I am sure you also know 
that they involve political considerations. If we could get the political 
support that it takes to bring these measures about, there would be no 
trouble at all. 

One question I have in mind is this: Whether the investors them- 
selves and particularly, let us say, the stockholders of railroads, are 
fully aware of this problem or whether they are willing to do anything 
about it. I think there is a good deal of tendency on their part to talk 
about the matter, but I do not know if they really ever have organized 
to try to accomplish anything politically. 

Mr. Holsten: I think that point is certainly well made. I want to 
say, first, you know that I was not thinking of saying anything new to 
this group, but the problem of financing does go back to these other 
groups. I think there is always a great deal of stockholder apathy. 
I think one of the useful and positive things is these unfortunate proxy 
fights. It makes the stockholder a little more aware that he is an in- 
vestor and has a problem. Perhaps out of that will grow a more active 
participation in the political background that you need for your cure. 

I think through the annual meetings and through your public 
relations and the press that you can do a very constructive job in work- 
ing on that and getting the people to send in their proxies more regu- 
larly, and write their congressmen occasionally and back these con- 
structive programs like the ones that you all have outlined. 

Mr. John F. Donelan: You had an observation with respect to the 
managed money market. I was a little intrigued as to your viewpoint 
and possibly the viewpoint of others in the investment banking field. 
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Is it your viewpoint that the managed money market is an unde- 
sirable thing in itself or is it your viewpoint that it has at times been 
ineptly managed ? 

Mr. Holsten: Well, first off, I would say, as I think you have gath- 
ered, that I would much prefer to see everything on its own two feet 
without the necessity of having another body say thumbs up and 
thumbs down every minute. 

I think that management of the money market tends to grow on its 
own fat, that you go from an occasional interposition to a chronic one. 
The money managers somehow get a certain madness of their own. 

I would say, in general, though, that I think the managers have 
done an excellent job. 

Mr. Mahaffie: Is there another question? 

Mr. J. P. Fishwick: I would like to ask both members of the panel 
what they think of the Smathers Committee recommendations, the $700 
million credit ? 

Mr. Holsten: I know what I think, that it is the most constructive 
thing that I have read. Again, I am looking at it just as an amateur 
and not as a railroad expert. I was impressed by it. I thought that 
the article in the New York Times magazine that foreshadowed it three 
weeks ago gave me great hope. I noticed that the rail averages took a 
very sharp rise from that Monday on. 

Mr. Gerstnecker: I might add, Mr. Fishwick, our position with 
respect to that is as Mr. Holsten suggests, the program as outlined 
would be extremely beneficial and we would certainly want to support it 
right down the line. 

We have one reservation about it, which is the subject of consid- 
erable debate. I think that reservation is whether or not money guaran- 
teed by the Government is as good for the railroad industry as an 
agency which will directly lend money. We are somewhat concerned 
about the entrance onto our balance sheet of debt which has been 
guaranteed and what it does to the rest of your credit structure. 

It is not difficult to see, for instance, that if the Pennsylvania were 
to borrow money guaranteed by the Government we would have extreme 
difficulty in borrowing other money which relied entirely on our credit 
which was subordinate in any way to the Government guarantee. For 
those roads who have maturities coming up, for those roads who have 
financing problems and refinancing problems, we are concerned about 
the gradual creeping in of guarantees across the whole liability side of 
the balance sheet. 

We have a rather basic principle, that bad money chases good. 
There is no question in our mind that to the degree any of the railroads 
are forced into a guarantee situation, they will limit their future possi- 
bilities until they rid themselves of that guarantee. 

However, we are at the point where we need this help so badly, and 


. there are emergency situations in several of the eastern railroads, that we 


would even support and welcome the guarantee route. 
Mr. Symes has made that comment. The Smathers Committee knows 
of our position in connection with guarantees versus the outright agency 
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loan. We know that in the days of the RFC we successfully borrowed 
from the RFC without affecting our balance sheet, paid off those debts 
in due time and came back on our own footing. 

In days when the banking industry had its problems, the RFC did 
not attempt to borrow money from them and guarantee it. It bought 
preferred stock from the banks. It used Treasury funds to do so. Every 
bank that had preferred stock in the hands of the RFC did what it could 
as quickly as it could to retire that preferred stock. The bank situation 
is different from ours in that they do not have other debt on their 
balance sheets. 

We are concerned about this mixture of guarantee versus straight 
credit debt that will exist in the industry or in any particular company. 

Mr. Holsten, I do not know what I have said there urges you to say 
any more with respect to that one recommendation of the Smathers 
Committee. 

Mr. Holsten: No. I am delighted to hear it. 

Mr. Mahaffie: Do you have any comment? 

Mr. Holsten: No. 

Mr. Berl I. Bernhard: I would like to ask both of the panel members 
two questions. One is: If it is a fact that overall freight traffic is profit- 
able and that the railroads over all are losing about $800 million to a 
billion dollars a year in their passenger traffic, whether it would enhance 
the marketability and the credit ratings of the railroads if they would 
look to the ultimate abandonment of the passenger traffic? 

I have another question, but I would like to hear comments on that 
first. It does not involve political issues as to discriminatory taxation. 

Mr. Gerstnecker: I think I can make a few remarks on that and then 
ask Mr. Holsten to follow through. 

Basically, I do not think we see any 100 percent move toward 
abandonment of passenger service. In the passenger area, those of us in 
the East are being plagued with two things: commuter service and the 
necessity to continue service on branch lines or the little used trains. 
Those are the principal areas where the losses accumulate and where to 
us the future seems rather hopeless without some change. 

On the Pennsylvania, which probably has the biggest passenger 
traffic experience, we can live quite well with our New York to Washing- 
ton runs, our New York to Chicago service, particularly where those 
trains are well used, where we are not riding with four or five people or 
twenty people in five or six cars. 

If we had either Government authorities or local transit authorities 
of one kind or another through which we could get funds to rehabilitate 
very costly and old commuter cars, get some tax benefits out of that, we 
think that the commuter business can be brought around to a better than 
break even level. 

There is no question, though, unless some remedial assistance be- 
comes available, that the railroads must continue gradually to do all they © 
can to cut back and restrict and limit passenger service. 

Mr. Bernhard: Could I ask one other question about that? It would 
be an impossible situation, would it not, to get an across-the-board or a 
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uniform policy with regard to taxation or some type of subsidy or help 
in commuter service? That would be an individual community problem. 

Mr. Gerstnecker: Yes, I think it would be difficult to get uniformity 
across the whole. It seems to me that it is somewhat fortunate in some 
respects that the commuter business is concentrated, for instance, in the 
Philadelphia, New York, or Pittsburgh, or Chicago areas. Uniformity 
in a basic approach would be all that would be necessary. Each one of 
those commuting problems may have its own distinctions. But we are 
not looking at the commuter problem as a service which runs clear across 
the country or is the same anywhere. I think it would have to be handled 
differently, just as the public utility problems are handled differently 
by locality and decided locally by management and authorities. I am 
not a passenger expert. 

Mr. Bernhard: One other question. I am curious about this. As- 
suming that passenger service could either be made profitable or dis- 
continued, do you think that the recommended competitive rate making 
of the Smathers Committee would enhance the stability of railroad 
securities ? 

Mr. Gerstnecker: Yes, I do. 

Mr. Bernhard: In what respect? 

Mr. Gerstnecker: The way I shake it all down is that it would, I 
hope, improve earnings. Beyond that, I am not technician enough to 
indicate how you bring that about. 

I have a feeling it would eventually eliminate certain costly opera- 
tions, and let us develop a more realistic approach to more earnings. 
I do not think that answers your question by a long shot. 

Mr. Bernhard: I will not argue. 

Mr. Mahaffie: Mr. Holsten, do you have any comment? 

Mr. Holsten: Just the same thing, in my catchall, that anything 
that is done that improves the earnings would tend to help the ratings 
and make the securities more marketable. 

It seems to me it is a rather startling thought that the railroads in 
most of the world except the United States and the Canadian Pacific 
in Canada have been taken over by their governments and nationalized, 
and as an advocate of free enterprise I would be more than satisfied to 
see anything done that would not jeopardize them. 

I think one of the things that is jeopardizing the private profitable 
operation is forcing the railroads into something approximating a rapid 
transit service. New York City could not operate its subways on a 
private basis; it is subsidizing them through an authority. And the 
railroads are asked to do the same kind of service and absorb it out of 
their slim earnings. 

Mr. Bernhard: I presume that you predicate your statements on the 
fact that you believe, though, that the competitive ratemaking idea would 
enhance earnings? 

Mr. Holsten: I have no competence to answer that, but relying on 
the authority of my railroad friends, I think it should help. 
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Miss Diana K. Powell: I think your own railroad has partly solved 
the problem of small lines that do not bring in a very good return. In 
South Jersey, I believe, some of the points have been turned over to bus 
operations which do not have the high maintenance and the overhead 
that a railroad operation does. Is that not possibly the solution? 

Mr. Mahaffie: We have difficulty hearing you, Miss Powell. 

Mr. Gerstnecker: I think I heard enough of it to say that what you 
say is true. We have accomplished probably on the average at least 
a 10 percent reduction in passenger rail mileage every year. We are 
continuing every year to reduce passenger mileage. But it is a long and 
tedious and extremely difficult job. 

We have two problems, not only the abandonment of service itself 
between points but the elimination of unprofitable trains between points 
that we can and do serve. 

We have been caught in the situation where it has taken us so long 
and it has been such an arduous task to do what has been done that over 
the period inflation has picked up what savings we have been able to get 
out of this. Throughout all that period our equipment has become costly 
to maintain and old. None of the things that we have been able to do 
have yet resulted in overcoming the inflationary trends which eliminate 
all of those savings pretty promptly. 

I think we are talking here more about the speed with which we 
should be able to do these things. We are just forced to move so very 
slowly and in such small steps that the benefits that we see are certainly 
nominal. I do not know whether that answers your question. I thought 
that was about what you were asking. 

A Member: I would like to ask Mr. Holsten a question. Mr. Holsten, 
what do you think will be the effect upon the salability, the marketabil- 
ity, of securities of those roads who do not want or do not need the 
Government-type of guarantee since there is so much money available 
for rail securities that an investor would naturally gravitate, it would 
seem, toward a Government-guaranteed security? Where would that 
leave the man who did not have a Government-guaranteed security ? 

Mr. Holsten: That is an interesting question. Of course, I keep 
repeating the almost unlimited interest in the securities with the top 
three investment ratings. 

You speak of a Government guarantee. That would be a complete 
Government guarantee? 

A Member: I do not know the extent. 

Mr. Holsten: If it were a complete Government guarantee, it would 
move out of one category into another with a considerably lower rate of 
return and leave the appetite still there for the A, AA and AAA’s. 

We see that in Government housing. They sell at a preferential 
rate, and I do not think that interferes with other good municipals that 
do not have the Government guarantee. I think the same thing would be 
true with rails. If it is only the 10 percent item, which I do not under- 
stand, I did not understand the report on that, if it is just 10 percent I 
think any investor I know would prefer one that got the top three ratings 
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without the Government guarantee to an AAA with a 10 percent Govern- 
ment guarantee. 

Mr. George Buland: Mr. Holsten, I have two questions. One is as 
to what size equipment trust issue by a rail enjoying one of the three best 
ratings can be conveniently marketed ? 

The second is I would like to know something as to how extensively 
and widely you maintain a secondary market in equipment trust issues? 

Mr. Holsten: To take your questions in order, sir, I do not think 
there is any arbitrary limit to the size of an equipment issue that can be 
marketed in a market like today. If a friend of ours came to us for 
advice, or to Halsey Stuart, who is our competitor in the equipment field, 
I think we would both suggest that $15 million would be probably the 
right size maximum bite rather than—take any figure. Suppose you 
were interested in selling 25 or 35 million. It might be wise to space it 
out in three bites, two bites of 10 or 15 million. 

I think any amount practically could be marketed, but you would 
incur a needless rate penalty by doing it. The way the equipment market 
is set up, for a dealer to stock it in a single day would require a little 
larger margin of profit, and I do not think it would serve any useful 
purpose for the railroad and I think it would be well to split it up. 

You asked about a secondary market. Equipments, as you know, 
are traded on a yield basis. If you ask for a quotation on Pennsylvania 
Railroad equipment, say it might be three seventy-five less a half bid, 
offered at three sixty, assuming a ten or eleven year maturity, anything 
that is traded on a yield basis, and I think yield is clear to everybody 
here, as against a dollar basis, has a relatively limited market. 

In municipals, the few municipals that are traded at ninety-seven 
and a half to seven-eighths, or even like the Illinois Turnpike, eighty and 
a quarter to three-quarters, have a much more active market than other 
municipals regardless of quality for which the bid is two fifty less one 
offered on a two thirty-five, let us say. 

And equipments, because they are dealt in exclusively on yield, have 
quite a limited secondary market. Within those limitations blocks can 
be sold and the patient buyer can also buy any requirements he has, 
although in general it is much more practical to buy the open market 
issues. 

Our float is almost disappearing these days. I think yesterday it 
was down to six and a half million of unsold equipments, and we have 
been able to mark up twice in the last month. 

Mr. Mahaffie: Are there any further questions? 

Mr. Alfred W. Hesse, Jr.: As I understand it, the motor carrier 
industry has been able to obtain financing through the production in- 
dustry, that is, motor carrier equipment. I wondered if insofar as rail- 
road equipment is concerned whether there has been an exploration of 
the railroad equipment production industry as a source of funds? 

Mr. Gerstnecker: To answer that, I think about the only illustration 
I know, at least to date, I think there has been some more of this done 
since, the Pennsylvania in acquiring 125 diesels some three or four 
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months ago requested bids on those diesels from the manufacturers on 
the basis of cash cost, the cost under lease, or the cost under financing 
through a conditional sales contract. 

On the Pennsylvania, we placed approximately $35 million of lease 
financing through two of the equipment manufacturers. I think we will 
find an expansion in that kind of financing, particularly as manufactur- 
ers become eager to sell their product and the railroads become less able 
to place orders with what they see in the way of cash or financing ability. 
There is a measure of that. The trucking industry has a considerable 
advantage in that respect. I think this is so. Most of the automotive or 
truck leases range in the area of six to eight years. They are coincident 
with the life of the truck, both from the depreciation standpoint or even 
an obsolescent standpoint, so their orders are recurring more frequently. 

The depreciation charges which the trucking companies would build 
up in their income accounts if they owned the equipment are just about 
equal to the rental that they would pay under a lease from a manufac- 
turer, so that from a tax point there is no substantial difference. 

I think generally, too, the smaller amounts and smaller bites that 
can be taken from time to time make it more susceptible to that kind of 
thing. On the other hand, in most of those cases the interest rate that is 
ealeulated into the rental is not a very cheap one. In many cases it is 
quite expensive financing. Expensive financing becomes important when 
you deal in extremely large amounts of money. I think that is about 
the way it sizes up. 

Mr. Mahaffie: Are there any further questions? 

Mr. Thormund A. Miller: [Washington, D. C.] Mr. Holsten, is there 
an adequate flow of information in the judgment of the investment bank- 
ers between them and the Commission and its staff, or is there any way 
that you think of that would require improvement, either on a formal 
or informal basis? 

Mr. Holsten: I do not know that that is really something I could 
speak on. I would have to get guidance from our statistical department. 
As I say, I am merely a dilettante. 

I did not want to frighten you by taking these things out. I have 
page after page after page of Interstate Commerce Commission releases 
and learned write-ups on all kinds of operating and traffic statistics that 
I got from a friend at Heyden Stone. If that is any criterion, I would 
say they get very adequate information. I would guess that the answer 
is that we are well supplied. I could not really know without checking 
our own statistical department. I suppose anything is always capable of 
improvement, and I know we would be grateful to get more. 

Mr. Mahaffie: Are there any further questions? 

If not, I want to thank not only the members of the panel but the 
persons who attended the proceeding for the very intelligent presenta- 
tion and the searching questions. 
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Panel Discussion—“The Concept of Reasonable 
Rates Based on Cost and Other Considerations” 


The Traffic Section, on ‘‘The Concept of Reasonable Rates Based 
on Cost and Other Considerations’’ of the 29th Annual Meeting of the 
Association of Interstate Commerce Commission Practitioners convened 
in the State Room, Mayflower Hotel, Washington, D. C., Friday morn- 
ing, May 9, 1958 at 11:00 o’clock, the Honorable Abe McGregor Goff, 
Commissioner, Interstate Commerce Commission, presiding. 

Mr. John D. Finley, Assistant General Manager, Freight Rates, 
Pennsylvania Railroad System, Philadelphia; and Dr. Ford K. Edwards, 
Transportation Consultant, Washington, D. C., were members of the 
panel. 

Commissioner Goff, Group Leader: Members of this fine convention, 
this is my first appearance before you. I expect to see many of you 
again, not just at conventions but when you appear down before the 
Commission. 

I am very pleased to be here. I had no actual practice with the Com- 
mission except that with the Post Office Department. I am having a 
very interesting experience. I am going up to New York next week and 
expect to meet with the New York practitioners there. I hope this will 
become a long and very pleasant friendship that we may have in the 
future. 

Today I have been asked to introduce our panel. Our subject is 
‘The Concept of Reasonable Rates Based on Cost and Other Consider- 
ations.”’ 

As a fledgling Commissioner this whole matter of fixing rates, I con- 
fess, is a tough one. I would say it is an abstract subject to the ordinary 
lawyer. It has given me some trouble. 

I am going to cut my remarks short because I expect to listen and 
learn something here today. I do hope that with such authorities as we 
have here they are going to make this obtuse-to-me subject very clear and 
simple. 

I am going to introduce first a national authority known to all of 
you on ratemaking. I take pleasure in presenting to you your own 
Secretary for the last four years, Dr. Ford K. Edwards of Washington. 





The Concept of The Just Price 
Dr. Forp K. Epwarps, Panelist 
Transportation Consultant 
Dr. Edwards: Thank you, Commissioner Goff. 


Throughout history man has labored with the concept of the ‘‘ just 
price’’. This is understandable inasmuch as any individual’s share of 
the economy’s goods and services largely depends on the balance between 
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the price at which he can sell his labor to others and the prices he must 
pay others for his food, clothing and shelter. 

As buyers are widely inclined to characterize any price paid as ‘‘too 
high’’, and as sellers are equally inclined to view prices received as too 
low, one may well wonder where to turn to find a just price, or how an 
agreement is ever reached as to what constitutes a reasonable charge. 

Necessarily there are certain economic yardsticks inherent in the 
formulation of prices by which the reasonableness of prices can be 
evaluated. Also important is the question whether individuals, as free 
agents weighing their alternative courses of action, choose to enter into 
continuing transactions at the prices in question. 


The Search for the Just Price 


As an approach to rationalizing prices let us assume that all price 
lists for goods and services in the economy are no longer available,—that 
there no longer exist any listings, or schedules or tariffs to which one can 
turn for reference, or as a basis of comparison. Assume further that all 
the goods and services of the economy are placed up in one huge heap 
before which stand all the buyers with funds in their pockets and well 
nigh unlimited tastes and wants. 

The obvious answer is to call in a few good auctioneers and in no 
time, through the process of bidding, they will have brought buyers and 
sellers together at prices mutually acceptable to each. The seller, in 
effect, dangles his wares before potential buyers. The buyer weighs the 
alternative uses of his money, but finally decides to part with it in 
anticipation of the greater benefits or satisfactions he envisions from his 
purchases. 

If a producer finds he is not recovering his outlays for some article 
of which he had high hopes, the probability is that when the next auction 
day comes around that particular article won’t be in the pile. On the 
other hand, if some new item in limited supply catches the buyer’s fancy 
and the prices bid are high in relation to producer costs, many producers 
will start adding this item to their sales line. 

The level of the prices on a great many important articles of com- 
merce are today determined by auction, as witnessed by the commodity 
exchanges (grain) and the stock exchanges (securities). Here, at least, 
we would appear to have a ‘‘just’’ price in the sense that free agents on 
a continuing basis enter into transactions at prices mutually agreed 
upon. 

But auction procedures are not feasible for the vast volume of goods 
and articles sold at wholesale and retail in this country. It would be 
cumbersome to buy machinery, wallpaper, groceries or a streetcar ride 
by the auction process. 


1 The long run cost considerations to be weighed by the seller are treated below 
under the subject of administered prices. 








w Ww w& 





NOVEMBER, 1958 








Administered Prices 


Most prices in the economy are ** administered prices’’ in the sense 
that the seller fixes the price after weighing, to the best of his ability, all 
pertinent considerations. 

Primary among the considerations to be weighed by the seller (a 
manufacturer, wholesaler or retail merchant) is the need that gross 
income from all sales must be in reasonable balance, over a period of 
time, with total outgo; otherwise, the life of the enterprise would be 
limited. If receipts as a whole substantially exceed costs, including in 
costs the prevailing market compensation for the use of investor capital,” 
competition is invited and in due time may be expected to drive prices 
down to levels more in line with the market costs of the production 
factors employed (labor, materials and capital) .* 

What is said here is that the one who sells in competitive markets 
must become, in effect, a skillful buyer and seller. He buys the services 
of labor, the raw materials, and the use of the capital of others. From 
these factors he must bring forth his goods or services at competitive 
prices. 

It may be noted that these factors of production—labor, raw ma- 
terials and capital are themselves free agents which are comparatively 
fluid in the sense that they are in constant search for their most profit- 
able employment throughout the economy. 

Economie yardstick No. 1, therefore, is that to survive the total 
sales (dollar receipts) of the firm over a period of time must equal total 
costs; and total costs here broadly reflect the open market costs of the 
respective production factors. 

The substance of the foregoing is that under normal production 
levels the efficient firm should be able to pay the market prices for its 
factors of production and be able to survive on a continuing basis. But 
what has been said up to this point barely scratches the surface of the 
pricing problem. This is because the firm of any size may have hun- 
dreds or even thousands of prices each of which has to be separately 
approached, based on its distinct cost and demand elements. Prices 
as a whole can only be reasonable if the individual prices are reasonable. 
Two badly adjusted prices do not balance out or offset. This brings us to 
the nature of costs. 


The Dual Nature of Costs 


Costs in all enterprises, whether that of a peanut vendor or Ameri- 
ean Telephone and Telegraph, have a common characteristic, in that 
some expenses are variable with output and some are fixed, and some are 
partly variable and partly fixed. If this were not so the historic insti- 
tution of ‘‘10e a bag for peanuts or two for 15c’’ could never have 
existed. 


; Risk considered. 
tg is omy here in the commercial sense of including land, plant facilities 
wel working capital. 











I. C. C. PRACTITIONERS’ JOURNAL 





The variable or out-of-pocket portion of the costs is that which over 
a period of time could be avoided if the given product line were dis- 
continued. These variable expenses would spring into existence if the 
production were again started up. 

If the receipts from the sale of the given product fail to equal the 
added costs directly occasioned by the production of this product, it is 
a matter of arithmetic that the net income of the company is better off 
without such production. If the sale of the product contributes some- 
thing above the variable, or out-of-pocket costs, the firm obviously is 
better off with the production. The critical question, however, is how 
much above out-of-pocket costs should a given price be to the end that 
the firm come out whole on all costs, both variable and fixed, and yet 
insure that the individual product make the contribution of which it is 
economically capable. 


Margins Above Out-of-Pocket Costs 


Two points now stand out as to pricing policy, (1) total dollar 
receipts should equal total costs (as hereinabove defined) and (2) sales 
or receipts from an individual product line should equal its variable 
costs plus a proper contribution to fixed costs. Some product lines may 
not move except at relatively small margins above out-of-pocket costs. 
Other business will move freely at prices well above out-of-pocket. The 
answer in each case lies in the reaction of the buyers to the prices set, 
ie., the elasticity of demand. The buyer may be counted upon to shop 
around for competitive prices. 


Maximizing the Profit Contribution 


The rationale of pricing is simple,—management lowers prices 
whenever it will increase net earnings; it lowers prices as long as gross 
earnings continue to increase faster than operating expenses. When the 
time comes that the increase in dollar receipts from the additional sales 
(resulting from a price cut) is fully absorbed by the added costs (from 
the increased production), the time has come to call a halt to further 
price cuts. The next cut may be expected to reduce the firm’s net 
income. 

The foregoing implies an elastic demand—i.e., a condition where 
there is a more than proportionate sales response in volume to price 
reductions. The sales of goods with a relatively inelastic demand do 
not respond as readily (proportionately) to price changes.5 This lat- 
ter business may be subject to pricing at wider margins over the vari- 
able or out-of-pocket costs. 

A hypothetical illustration follows taking product (x) with an 
assumed elastic demand and product (y) with an assumed inelastic 
demand. 





4 Total dollar sales increase with price cuts. 
_.5 Total quantities sold are substantially insensitive to price changes, at least 
within the range of prices under consideration. 
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Analysis of Contribution to Fixed Costs and Profits 


Total Total Contribution 
Price Estimated Sales Variable Variable to Fixed 
Per Units Receipts Costs Costs Costs and Net 
Unit Sold (1)x(2) Per Unit (2)x(4) Income (3)-(5) 
(1) (2) (3) (4) (5) (6) 
Commodity (x)—Elastic Demand 
1. $2.00 10,000 $20,000 $1.00 $10,000 $10,000 
2. 25,000 37,500 1.00 25,000 12,500 
3. 1.00 40,000 ,000 1.00 40,000 — 
Commodity (y)—Inelastic Demand 
4. $3.00 20,000 $60,000 $1.50 $30,000 $30,000 
5. 2.50 22,000 55,000 1.50 33,000 22,000 
6. 2.00 25,000 50,000 1.50 37,500 12,500 


Assuming the firm’s fixed costs are covered with the ‘‘contribu- 
tions’’ shown in column (6), lines 2 and 4, the prices on commodity (x) 
would gravitate toward $1.50 per unit and those on commodity (y) 
toward $3.00 per unit.® 

To sum up, careful market pricing requires an awareness of (1) the 
level of the variable or out-of-pocket costs for each product line, (2) the 
total fixed costs or financial needs and (3) the strength of the demand 
for each product, i.e., estimated buyer response to various possible price 
adjustments above the floor represented by the variable costs. 

No attempt has here been made to treat with the concept of the 
‘*full cost’’ of an individual article in the sense that such cost includes 
a share of the firm’s fixed expenses. The ‘‘full cost’’ of the individual 
item is basically indeterminate in that the fixed costs are avoidable only 
if the firm as a whole goes out of business. Any apportionments made 
are therefore arbitrary and are no counterpart of pricing based on 
considerations of variable costs, consumer demand, and the end effect 
of prices on net income. 


Industry Practices 


The principles enunciated above have had very wide recognition 
end application in American industry. The use of direct costing (the 
ascertainment of variable costs) by products or services as a guide to 
pricing and price policies is employed in such industries as the following : 


Aircraft production Meat packing 

Airline operation Lumber (sawmill operations) 
Bakery goods Oil well drilling 

Beer Paperboard and paper bags 
Concrete products Poultry (broiler industry) 
Furniture Radio and television programs 
Garment industry Rayon 

Meals, frozen Steel 


It is assumed that at prices much above $3.00 for commodity (y) the producer 
begins to quickly price himself out of the competitive market. 
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Direct costing for pricing purposes involves the assembly of the ex- 
penses directly assignable to the individual product or department of 
the industry. It requires a separation of the variable costs from the 
fixed costs. The reasons advanced by industry for these costing activi- 
ties are of interest: 


To ascertain existing profit margins by product lines or depart- 
ments and the contribution toward fixed costs. 


To provide a basis for eliminating or repricing unprofitable 
items. 


To determine break-even points in terms of prices and volume. 


To generally guide management in its pricing decisions and 
policies. 


To reorient management and sales effort which has become volume 
conscious instead of cost conscious or profit conscious. 


Pricing by Private Industry vs. Utility Pricing 


Competition is relied upon to exercise the needed restraints on prices 
set by private industry. We now turn from administered prices under 
competitive conditions to administered prices subject to governmental 
regulation, i.e., charges assessed consumers in the utility and transporta- 
tion sectors of the economy. 

The sovereign or other authority has long regulated the manner in 
which each citizen shall use his property when such regulation becomes 
necessary for the public good. Thus: 


‘*. . . it has been customary in England from time immemorial 


and in this country from its first colonization to regulate ferries, 
common hackers, hackmen, bakers, millers, wharfingers, innkeepers, 
ete., and in so doing to fix a maximum of charge to be made for 
services rendered, accommodation furnished and articles sold.’’* 


One may ask how the principles of pricing set out above are affected 
by the entry of the sovereign into the picture. Certainly, the intent of 
the sovereign was to prevent extortionate or discriminatory charges. 
But this could still leave an individual price anywhere between the 
upper limits of value of service and the lower limit of property con- 
fiscation. 

Furthermore, it does not appear that the sovereign accepted any 
direct financial responsibility for the survival of the regulated industry 
to the extent of subsidizing it. Nor did the sovereign exercise any magic 
influence over the buyer’s response to the prices set under regulation. 
It seems reasonable to conclude, therefore, that the same basic market 
forces of supply and demand which governed price determinations in 


non-regulated industries of necessity must also prevail in the regulated 
sector. 


7 Cases on Public Utility Regulation, Francis X. Welch, 1932, p. 3. 
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Conclusions 


The ‘‘just price’’ is essentially the product of normal competitive 
market forces. An evaluation of these forces leads one into an inquiry 
as to the variable costs for the individual product, and the ability of that 
product to contribute toward the fixed costs based on buyer response. 
Over a continued period the sum total of these contributions by all 
products must be such as to permit recovery of the firm’s total fixed 
costs. 

The basic determinants of a just price are essentially the same 
whether arrived at on the auction floor or through the administered 
prices of private (competitive) industry or by administered prices under 
government regulation. 





Commissioner Goff: I think you should be informed that you have 
just witnessed and heard what a man of real substance can do under 
difficult circumstances, in that there is some hidden reserve that gives the 
man the ability to rise to the occasion no matter how difficult the situa- 
tion. 

Dr. Edwards has spent the last four days trying a difficult case in 
San Francisco. He took the plane last night, rode all last night, and got 
here in time to take part in this discussion this morning. I think it is 
very interesting to hear a talk like that under such circumstances. Our 
other member of the panel is a man who grew up with the railroads, in 
a sense. Today, he has the interesting title of ‘‘ Assistant General 
Manager for Freight Rates.’’ This is not a debate, but he is to present 
another phase as a practical rate agent on this subject that has been so 
ably discussed by Dr. Edwards. I introduce to you now Mr. John D. 
Finley of the Pennsylvania Railroad. 





Remarks of John D. Finley, Panelist 


Assistant General Manager, Freight Rates, 
Pennsylvania Railroad System 


Mr. Finley: Thank you, Commissioner Goff. As the Commissioner 
said, this is not a debate. Dr. Edwards has presented in a very lucid 
way a pattern of what enters into costing, putting just prices on com- 
modities, and undoubtedly that type of rule will apply equally to rail- 
road freight rates. 

What I am going to say here today will tie in with what he has said 
and certainly in no way takes any exception to what he has set forth. 

My slant on this is quite different from his, as would be expected 
from our respective backgrounds. In the invitation to participate in 
this panel discussion which I received from Mr. Travis, and confirmed 
by Mr. Donelan, the subject was stated to be ‘‘ Determination of Reason- 
able Rates Based on Cost of Service.’’ 

In the invitation to participate in this panel discussion which I 
received, the subject was stated to be ‘‘Determination of Reasonable 
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Rates Based on Cost of Service.’’ I’m not sure that there is any sub- 
stantial difference between this and the subject shown in the program, 
but if there is it can be clarified during the question period which will 
follow. 

My fellow panel member, Dr. Edwards, has been so closely associated 
with the development of the Rail Form A cost formula it may be his 
approach to the subject before us will reflect that background in some 
degree. By contrast my experience in the field of rate construction has 
not included or required preparation of detailed cost studies for the 
general run of rate adjustments. This is not intended to imply that cost 
of service is not recognized as a highly important factor in determining 
whether or not rates are reasonable, but rather that it cannot be con- 
sidered as the sole factor used to test reasonableness under Section 1 of 
the Act. The Commission has expressed the view in decisions that it 
would be an ideal theory but not practical. It seems to me the principle 
of using costs, including an arbitrary profit increment would be valid 
only if such costs were determined precisely and if all rates were so 
made, and literally without exception. From a practical standpoint 
neither of these conditions can be met. It would be impossible, for ex- 
ample, to avoid preferential treatment of agricultural products as re- 
quired by the Hoch-Smith Resolution since its passage in 1925. 

There is no doubt that cost of service is a basic factor considered in 
all ratemaking, as obviously no company in any field of business can sell 
its products or service for less than the cost of production or perform- 
ance for any extended period and remain solvent. While the philosophy 
of ratemaking is undergoing a transition, there still continues enough of 
the long standing concepts so that most rates are made in relation to 
others on the same commodities for comparable distances. In this kind 
of ratemaking the element of cost is recognized in a rather indirect way, 
but it is present, as the rates in existence generally have stood the tests 
of reasonableness including that of contributing to the carriers’ revenues 
something above the cost of the service. On the other hand for radical 
departures from usual practices in ratemaking, costs must be determined 
to be certain that the revenue return is adequate. 

Cost of service is a broad term: it includes ‘‘out-of-pocket’’ costs; 
‘*fully distributed’’ costs; and the costs of handling ‘‘added traffic.’’ 
While all of you certainly are familiar with each of these terms I would 
like to make the following observations. 

If all traffic could be handled at no less than fully distributed costs, 
the railroads would have no serious problems as to earnings, and would 
not be in the financial shape in which they find themselves today. 
Unfortunately this is a pipe dream. 

If all traffic had to be handled at or near the level of ‘‘out-of- 
pocket’’ costs the carriers would be moving rapidly toward bankruptcy. 
Where economic or other factors beyond the control of the carriers are 
bringing this about, as is currently the case with most roads, a 
dangerous condition exists which should be of real concern to industry. 
As for ‘‘added traffic,’’ it is necessary to be careful in weighing its 
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value as a means of increasing revenue. There are definite limits to how 
much traffic can be added without incurring full costs of providing 
service. Ten cars may qualify as ‘‘added’’ traffic where the cost of 
handling is slight, while the eleventh may require an added train with 
full cost allocation. Rates made on this principle also may affect other 
rates where full costs cannot be avoided. 


Today’s Rate Structure A Wondrous Thing 


Anyone looking at the railroad rate structure as it exists today 
must agree it is a wondrous thing. It includes rates established by the 
carriers at normal levels, and those reflecting competitive pressure, both 
kinds generally within the limits of maximum and minimum reasonable- 
ness and meeting other requirements of the law; and it includes rates 
prescribed by the Commission. (Incidentally, an interesting comparison 
is with the rate structure of the utilities which generally are able to 
maintain rates related to bases fixed by the various state utility com- 
missions providing a fair rate of return, and relatively free of competi- 
tive influences within or outside of the utility field.) There is no ques- 
tion that the legislative controls were badly needed when they were 
originally enacted. Railroads were a monopoly except to the limited 
extent that water transportation was competitive. In addition strife 
within the industry contributed to the demand for controls. Conditions 
have changed so much in the past 25 years with the great expansion of 
competitive forms of transportation that existing legislation and the 
effect given it by Commission and Court decisions, in my opinion, places 
an unmanageable burden on the railroads in their efforts to maintain 
rates which give the proper weight to cost and other factors. 

In the talk given by Representative Harris * at the luncheon yester- 
day he stated that there would be legislative action in the near future 
dealing with problems of the transportation industry. There is ample 
evidence before Congress, including detailed proposals by the presidents 
of a number of railroads, to justify changes in the present law, among 
which are those that would permit the industry to reshape by degrees 
the present rate structure giving full weight and recognition to ad- 
vantages and disabilities in providing competitive transportation. The 
basic laws of supply and demand on the one hand and the absolute need 
to keep above costs on the other, would provide a ceiling and a floor 
between which rates would seek the proper levels compatible with the 
other considerations of competition and the usual yardsticks of rate 
relationship. Each form of transportation has natural advantages and 
limitations. Unless each is permitted to operate freely, we are talking 
here today about theoretical rather than real principles of ratemaking. 

In conclusion, I believe it is quite clear that there must be further 
revision in the laws governing ratemaking and in their application before 
full effect can be given to the basic factors which should permit estab- 
lishing reasonable rates. 


* The Honorable Oren Harris, Chairman, Committee on Interstate and Foreign 
Commerce, U. S. House of Representatives. 
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Commissioner Goff: Thank you, Mr. Finley. 

Now, as is customary, we will expect questions from the floor. I 
will ask when you are ready to put your question that you please 
stand, give your name and where you are from so that we will know 
you and have it for the record. We are open now for questions from 
the floor. You can address them directly to the panel, either one you 
want to ask or both of them. Do we have some questions? 


Questions and Answers 


Mr. Paul V. Miller, (Bethlehem, Pennsylvania): This question is 
directed primarily to Dr. Edwards. Is there anything in this explana- 
tion which would suggest that with a commodity or service on which 
demand is flexible there is a greater importance given to the value of 
the service as contrasted with the cost of the service than in the case 
where the demand is inflexible? 

Dr. Edwards: I find it difficult to answer that question yes or no. 
I would like to answer it this way: 

Once you have found the out-of-pocket cost of an item, the value 
of the service element takes over. The question here is whether the 
demand is elastic or inelastic. Take a baking firm with a fixed overhead 
of $100,000. After you have recovered your variable cost as a floor 
on a product, then these out-of-pocket costs move out of the picture. 
The problem then becomes that of obtaining an appropriate contribution 
toward the $100,000 of fixed costs. Assume the commodity has an elastic 
demand. You consider various possible prices and the potential effect 
of each on consumer purchases. You find the one that makes the 
maximum contribution to fixed costs or net income. On a commodity 
with an inelastic demand, the price per unit of sale will be higher than 
for a commodity with an elastic demand. 

In short, after you have recovered your out-of-pocket cost, then con- 
siderations of value of service and general revenue needs become govern- 
ing elements. 

Mr. Miller: I have this further question along the same line: Is it 
also true that in connection with services the value of the service tends 
to be a more important factor than the value of the service in connection 
with the pricing of commodities or is there a distinction between them ? 

Dr. Edwards: I do not here see any basic distinction between pric- 
ing services and pricing commodities. 

Mr. J. P. Fishwick, (Roanoke, Virginia): I have this question for 
Dr. Edwerds. There has been a suggestion, I believe, at least one of 
the Commissioners stated it, to the effect that in intercarrier competition 
rates should be adjusted between the carriers on the basis of fully dis- 
tributed costs. As I understand the suggestion, it contemplates that the 
low-cost carrier on the basis of fully distributed costs should be the rate- 
making carrier, but that the high-cost carrier should be able to compete 
with the low-cost carrier on the basis of its out-of-pocket cost, that is, it 
should be able to cut down to its out-of-pocket cost to meet the 
competition at the level of the fully distributed cost of the low-cost car- 
rier. Do you agree with the implication of that statement? 
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Dr. Edwards: That is an involved question. The problem lies in 
the inherent characteristic of costs. Fully distributed cost is a conceptual 
thing. It has been constructed on more than one basis. 

While it has its uses in evaluating the contribution made by a given 
commodity in relation to the average, I do not think the fully distributed 
cost provides a test of which agency should handle the particular traffic. 
We have these existing transportation facilities. To me the fundamental 
issue is which method of transportation can handle the given traffic at 
the least added expense to the economy. 

This being true, you would want the traffic to go to the carrier that 
can handle it at the lowest incremental cost. This means long term 
out-of-pocket costs, including consideration of shipper costs and con- 
venience which are incident to transportation. 

There is also the problem, I recognize, where agencies of transporta- 
tion with somewhat similar cost characteristics may take profitable 
traffic and through rate warfare drive rates down to out-of-pocket cost 
levels without effecting any worthwhile redistribution of the traffic to 
the more fit agency. The effect here is but to dissipate revenue without 
achieving fitness and economy. This problem exists and may account 
for some of the views. 

Mr. Fishwick: Is it fair to say that you do not agree with that 
concept? 

Dr. Edwards: Have I not here said enough? I wrote an article a 
few years ago for the American Economie Association in which I went 
into this subject at great length. 

Mr. Fishwick: I have not had the pleasure of reading that article, 
but I am here. Will you agree with me that what you have written 
and what you have said here this morning is such that you do not agree 
with that concept? 

Dr. Edwards: That is a fair statement. 

Commissioner Goff: Are there any further questions? 

Mr. Henry C. Wall, (New York City): Mr. Finley, in what manner 
does the Interstate Commerce Act or any Act prohibit or stop the rail- 
roads from establishing reasonable rates? 

Mr. Finley: The Interstate Commerce Act is presumed to establish 
bases or yardsticks by which reasonable rates are established. Obviously 
it cannot be said to stop the establishment. But the application of the 
Act to former decisions, interpretations and even perhaps literal read- 
ings of certain sections of it prevent the railroads specifically from estab- 
lishing rates which are competitive and yet are within the zone of reason- 
ableness. 

The zone of reasonableness, as I would define it, as I mentioned 
previously in the statement, you have the ceiling of fully distributed 
costs or somewhere in that vicinity, possibly, and that statement would 
have to be qualified. More particularly the floor is the out-of-pocket 
level. 

To the extent that there are restrictions on the freedom of motion, 
freedom of action within that range, whatever it is, the Act does restrict 
the railroads from establishing rates which are reasonable but which 
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are not permitted to become effective for other reasons than reasonable- 
ness alone. 

Commissioner Goff: Thank you, Mr. Finley. I am sorry to cut any- 
one off, but I think that we have the dinner coming up. We will take 
one more question. 

Mr. Fritz Kahn, (Washington, D. C.): I wanted to ask Mr. Finley: 
I understood him to say that as a practical matter in the setting of rates 
costing is not or should not be the exclusive factor in rate making, that 
very often comparisons with the rates on other commodities moving 
generally in the territory should be or is equally if not a more important 
factor in rate making. 

My question to Mr. Finley is, first, are comparisons or should 
comparisons with the rates of other carriers in the area be an equally 
important factor in rate making? 

Mr. Finley: That question has really two parts to it, I think, at least 
as I understand it. First, what I said in regard to not using costs in 
measuring individual rate proposals but rather using comparisons with 
other rates, I did try to explain it, and perhaps I did not make it quite 
as clear as I should have. What I had in mind was this: That rates 
which are in existence today are generally presumed to be within the 
limits prescribed or required by the Interstate Commerce Act. They 
have to measure up to the criteria of the various sections, and if they 
were very far out of line the chances are they would have been subject 
to complaint or attack in some way. 

To the extent that they are in that field they are within the zone of 
reasonableness, and it is again presumed that they are at least out-of- 
pocket level or something higher. Using that as a comparison for 
establishing new rates, in effect, carries through the cost element which 
is presently certainly in the rates which are already there. Maybe that 
is a rather obtuse way of doing it. But the other side of that point is, 
that from a practical standpoint it is not possible to sit down on a day-in 
and day-out basis to come up with the actual costs of individual move- 
ment of traffic. You can do it. It is not an easy job. And you cannot 
look in the book and get the answer. 

To that extent, it is used as a substitute, but it is not guaranteed 
that it is absolutely correct, but the assumption is that it is. I am 
talking up to this point of comparison of rates of the same type of car- 
rier, same type of transportation. I do not know that I can give you 
a carefully thought out answer on the second part of it. I would want 
to take a good look at such other rates of other types of transportation, 
because certainly their cost pattern as reflected in their rate structure 
must be quite different from the cost of the railroads. They might be 
higher. They might be lower. I think it would be dangerous to assume 
that you could automatically use the other fellow’s rates as including 
in them the proper cost picture for the railroad in establishing its rates 
in competition with that other type of transportation. 

Commissioner Goff: Thank you, Mr. Finley. I very much regret 
that our time will not permit the continuation of this discussion. 
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I will say this, gentlemen, that the size of the attendance, the 
interest that has been shown, certainly is ample testimony of the excel- 
lent presentations that have been made here today. 

In behalf of the practitioners, if I may be so bold, I want to thank 
a for your attendance here and in the way you have presented the 
subject. 








Motor Carrier Costs and Their Effect on Rates 


By THe Honorasie Rupert L. MurpHy 
Member, Interstate Commerce Commission 


Motor carrier costs have come to play an important role in rate- 
making and in rate judging. In fact, it may be said that they are the 
building blocks for rate structures from class rate scales to rates for 
particular commodities. 

Motor carrier costs, like those for railroads, water carriers or other 
transportation agencies are by nature in two parts: First, there are 
those costs which vary directly in proportion to changes in traffic vol- 
ume and they represent for motor carriers the out-of-pocket portion of 
operating expenses and taxes. Secondly, there is a constant portion 
which will continue regardless of changes in traffic volume and for 
motor carriers it will include the remainder of the operating expenses 
and taxes, and in addition an allowance for profit. 

The out-of-pocket expenses are directly assignable to commodities, 
but the constant expenses, being associated with the operation as a whole, 
are apportioned to commodities on a statistical basis. When the con- 
stant costs are distributed on a prorata ton and ton-mile basis and then 
added to the out-of-pocket costs, the fully distributed costs resulting 
therefrom should be interpreted as representing the sum of the out-of- 
pocket costs and an equal amount of the constant costs distributed over 
each ton and ton-mile of the traffic. The latter cost figures do not reflect 
variations in the rates which wiil occur if demand factors or value-of- 
service considerations are taken into acount in the establishment of rates. 

A very common use of costs is that of determining the compensatory 
nature of the general level of motor carrier rates. Generally, this only 
requires reference to the carrier’s income statement. Decisions in gen- 
eral revenue cases rest primarily on a showing of the carrier’s total 
financial need. 

There has been an increasing number of motor carrier revenue 
eases where the issues go to the reasonableness of the rates for large 
’ segments of the traffic taken separately. These segments may embrace 
the minimum-charge shipments, the less-truckload shipments under 2,000 
pounds, those from 2,000 to 5,999 pounds, or those from 6,000 to 
9,999 pounds or more, the less-truckload traffic in its entirety, the truck- 
load traffic, the single-line traffic or the two-line traffic. In such cases 
the overall revenue picture as disclosed by the income statement is of 
assistance only to the extent of indicating the general need for some 
kind of revenue action. Cost studies at this point, especially when they 
are combined with a traffic study, may be indispensable in providing 
information as to the operating ratio for the particular segment of 
traffic upon which rate changes are proposed. 

The complex rate structure which we now have with its class rates, 
classification ratings, exceptions to the classification, commodity rates, 





Remarks before the National Accounting and Finance Council of the American 
Trucking Associations, Inc., Dallas, Texas, June 23, 1958. 
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minimum charges, differentials for interline shipments or for other rea- 
sons, no doubt rests in large degree on the device of arraying each 
article of traffic according to its transportation characteristics (mea- 
sured in terms of both cost and value of service) and then making rate 


te- differentiations accordingly. The cases coming before the Commission 
he would appear to indicate that the possibilities in this direction are 
or probably unlimited. For that reason, the fact that one shipment costs 


more or less than another shipment is of great practical importance in 
er this process. 





L Factors Which Normally Determine Rate Relationships 
of Factors which normally determine rate relationships and which are 
on separately treated in most cost studies so that the relative importance of 
or each may be estimated are indicated as follows: 
eS 1. Distance: The costs related to distance include expenses for 
jine-haul vehicle operation and, under some circumstances, the expenses 
eS, for any intermediate platform handlings or interchange work per- 
le, formed at points en route. It is important to give recognition to round- 
n- trip load factors since the line-haul costs are associated with the round- 
en trip movement of the equipment. 
ng 2. Pickup and delivery: While pickup and delivery costs do not 
»f- vary with the length of haul such costs are affected by the size or weight 
er of the shipment. The number of shipments and the total volume picked 
et up at each stop also influence the cost. Obviously, it is more economical to 
if - pick up 20 shipments, aggregating 10,000 pounds, at one stop than to 
es. pick up 10,000 pounds with 20 stops. Under such situations proposed 
ry rates should recognize the pickup and delivery characteristics of the 
ly shipments for which the rates are to be used. Furthermore, in the case 
n- of truckload shipments, pickup and delivery costs may be adjusted to 
al eliminate the portion associated with the loading of the trailer at the 
origin point or with the unloading of the trailer at the destination point. 
ue In this manner these costs reflect the service actually performed. 
ge 3. Platform handling: Most small shipments are accumulated on a 
ce earrier’s pickup vehicle, brought to the carrier’s platform, and consoli- 
00 dated for the line-haul movement. This operation makes it necessary 
to to handle such shipments across a terminal platform at both origin and 
k- destination. In contrast to this method, the large shipments are gener- 
es ally handled directly from shipper’s dock to consignee’s dock, thus 
of avoiding a platform handling at the carrier’s terminal. 
ne 4. Billing and collecting costs: The costs of rating, billing, and 
ey other clerical costs incident to preparation and collection of freight is 
ng properly assignable to each shipment rather than per hundredweight. 
of Under this method the cost per hundred pounds is less on the larger 
shipments since each shipment is charged a like amount. 
eS, 5. Density: Another factor that seriously affects cost computations 
2S, is density. Obviously, light and bulky articles will limit the weight that 
- may be carried in line-haul and pickup and delivery vehicles and this 


fact must be taken into account in compiling the costs for these services. 
Density also affects platform costs. 
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6. Loss and damage: The cost of transporting commodities may 
vary because of differences in the loss and damage experience arising 
from susceptibility to theft, pilferage, breakage, etc. Where data are 
available, the loss and damage claim costs should be assigned directly to 
each commodity. In the absence of specific data, the loss and damage 
expenses are included in the general overhead group. 

7. Special services: Costs of special services given certain commodi- 
ties such as refrigeration and heating services should be computed 
apart from the general transportation costs and a separate rate is estab- 
lished which can be added to the line-haul tariff charge for the specific 
commodities benefited thereby. 

8. Direction of traffic: Where traffic is considerably out of balance 
by direction the acquisition of new business in the direction which has 
the preponderantly empty operation will have the greatest effect on 
reducing cost. This follows since equipment operated in one direction 
eventually causes equivalent equipment to be available in the same 
capacity in the opposite direction. The only line-haul costs capable 
of assignment to specific direction are those costs incurred because the 
traffic was hauled. Since such costs are limited to added fuel and wear 
and tear that are caused by added load and are a very small part of the 
total it is seen that the running costs of an overall trip are in a large 
measure not separable between the separate legs of the trip, and conse- 
quently the joint costs for the round trip must be distributed over the 
entire traffic of the round trip, usually measured in revenue ton-miles. 
Hence, it is seen that traffic obtained for the empty direction will cause 
a decrease in unit costs because the small increase in direct cost results 
in large increases in revenue ton-miles. 

Cost data, which are constructed so as to recognize the different 
transportation services described above, are essential in determining: 
(1) classification ratings; (2) the proper variations in rates for ship- 
ments of different sizes from minimum-charge less-truckload to the 
largest truckload; (3) the progression of rates with distance; and the 
divisions of through rates among the participating carriers. 

It is important to stress that skill and judgment must be used in 
the application of costs to ratemaking. This results, in part, because 
of the existence of constant costs which are a result of the operation as 
a whole and also the presence of joint costs which are incurred as a 
result of producing more than one service with a single operation; and, 
in part, because of the desirability of having the rates recognize in some 
measure at least relationships which rest upon out-of-pocket cost figures. 
Cost studies are capable of developing a wide variety of unit costs which 
may be assembled to cover a great many different transportation opera- 
tions. The problem is frequently encountered of keeping within rea- 
sonable limits the breakdown in the rates which should be made to re- 
flect variations in costs. If all the refinements in costs were reflected in 
the motor carrier tariffs, the complexities of rate making, tariff inter- 
pretation, and publication might conceivably exceed the gains to be 
recovered. 
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A Basic Problem Still Remains 


A basic problem still remains where it is necessary to establish a 
rational scheme of rates when no acceptable yardstick rates are avail- 
able for comparison or where it is desirable to appraise existing rates 
independent of the so-called going rates. Such a situation arises when 
an entire rate structure for a given commodity is under investigation. 
It then becomes appropriate to probe more deeply into the fundamental 
factors upon which rates are based. The following comments are aimed 
at illustrating the part played by costs in such circumstances. 

From a practical standpoint it is necesary to assemble some ob- 
jective data with which to construct rates. First, it must be determined 
that the total revenues realized from the rate structure as a whole will 
equal the total costs of the operation plus an allowance for profit. As 
a minimum, the rate on a particular segment of traffic should at least 
cover its out-of-pocket costs. As a maximum, the rate should not exceed 
that point where the traffic ceases to move or dries up. In fixing the 
tariff charge, it must be kept in mind that the overall operations must 
provide revenues to maintain the carrier in a healthy financial condition. 

The exact point where the rate will be set is governed by noncost 
factors such as value of service, ability to pay, demand for the service, 
value of the commodity, carrier competition, and market competition. 
The combined effect of all these factors together with cost data deter- 
mines the ultimate basis for establishing the tariff rate. 

The minimum level of the rate is the out-of-pocket cost to the motor 
carrier of handling the traffic. The theoretical maximum value of the 
service to the shipper may be measured by the difference between the 
value of the commodities at the point of origin and the value at the 
point of destination. If a manufacturer produces an article at a given 
origin point at a cost exclusive of transportation of four dollars a 100 
pounds and it sells at a given destination 400 miles away at six dol- 
lars a 100 pounds, the difference represents the amount available to 
the producer to pay his transportation costs and obtain his profit. If 
the motor carrier’s out-of-pocket costs for handling this traffic is $1.50 
per 100 pounds, the rate he may charge this particular shipper will 
then lie somewhere between the motor carrier’s out-of-pocket cost and 
the maximum value of the service to the shipper which was shown to be 
two dollars. The motor carrier will seek to establish a rate which will 
induce the largest volume of traffic, since at that rate the motor carrier 
will be maximizing its net revenue. 

Where the traffic volume increases rapidly with rate reductions, the 
demand is elastic. It is in the carrier’s interest as well as in the pub- 
lic interest that the rates be reduced to the point where the contribu- 
tion above the out-of-pocket cost is at a maximum. The determination 
of the precise level of the rate for other commodities which are little 
influenced by changes in rates would depend on the carrier’s total reve- 
nue needs. If the rates are set for commodities with an elastic demand 
where they will produce the maximum contribution above the out-of- 
pocket costs, the rates on commodities, with inelastic demand, should 
be established where they recover the remainder needed to cover the 
constant costs and profit. 
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Indication of Importance of Costs in Rate Judging 


Some indication of the importance of costs in rate judging is shown 
by the fact that during the year ended April 30, 1958, the Cost Finding 
Section furnished to the Board of Suspension, motor carrier costs for 
2,250 rate proposals involving 11,356 rates. For the same period, rail 
cost information was supplied for 394 rate proposals involving 2,155 
rates, and water carrier costs were supplied for 19 rate proposals cov- 
ering 106 rates. In addition, analyses of cost evidence were made in 75 
formal proceedings. The latter points to an increased use of cost data 
in defending or protesting rateg, either under modified procedure or in 
formal proceedings. 

A study of the cases wherein costs were furnished to the Board of 
Suspension indicates that in many instances the carrier had given little 
consideration to costs and had more attention been given, no doubt, the 
rate in question never would have been filed. 

Some types of evidence can be given very little weight in rate pro- 
ceedings. The total operating expenses and taxes are frequently divided 
by the total miles operated to produce a cost per mile for the motor car- 
rier’s system operations and the resulting figure is then compared with 
the revenue per mile produced by a given rate in a particular proceed- 
ing. Such a comparison is based on unlike things as it does not take into 
account differences in the weight of load, length of haul, amount of pick- 
up and delivery services, the number of platform handlings and the 
amount of interchange work performed which may be involved for the 
traffic under consideration as compared with the system average traffic. 

A refinement of this type of cost is sometimes made by dividing the 
so-called ‘‘transportation expenses’’ by the vehicle-miles. While this is 
some improvement over the previous method, it still does not produce 
satisfactory results because the transportation expenses consist partially 
of pickup and delivery expenses which have no relation to the miles 
operated. In addition, the costs thus produced would reflect the aver- 
age transportation cost for all traffic, truckload and less-truckload com- 

ined. 

The costs published by the Commission’s Cost Finding Section are 
on the basis of territorial average operations and they reflect the average 
level of cost of the group. However, their construction is based on units 
of service which were actually performed in creating the operating ex- 
penses and taxes of that group of carriers. For example, the pickup and 
delivery cost for each separate weight bracket is based on the average 
man-minutes and vehicle-minutes per hundredweight that it takes to pick- 
up or deliver the average weight shipment within such weight bracket. 
Thus, the minutes associated with a shipment in the 150- to 300-pound 
bracket will be different from those for 10,000- to 19,000-pound bracket. 
Similarly, the line-haul costs are based on the average cost per line-haul 
vehicle-mile converted to a cost per hundredweight-mile on the basis of 
the average roundtrip load on which the various weight shipments moved. 
The platform costs also reflect the total hundredweight handled within 
the respective weight brackets. The billing and collecting expense is 
distributed over the number of shipments regardless of weight. Once the 
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units of service associated with a particular shipment are known, the 
total costs may be computed by multiplying such service units by the 
unit costs described above and totaling the products. It is thus seen that 
the Cost Finding Section’s out-of-pocket costs form a consistent method 
of establishing relationships between the small shipments and the large 
as well as determining differences between short-haul shipments and 
long-haul shipments. Above the out-of-pocket costs, differences in rates 
are the result of demand or value-of-service factors. The accountant 
should provide his traffic officer with the best obtainable cost information 
so that working together they can help the carrier to achieve efficient 
and economical operation and thereby maintain its competitive position 
by supplying optimum revenues. 

In order to be of aid to carriers who must practice economy in 
obtaining cost data, the Commission has circulated a so-called ‘‘short 
formula’’ designated as Highway Form B, Statement No. 3-55, entitled 
‘*Simplified Procedure for Determining Cost of Handling Freight by 
Motor Carriers.’’ This formula produces unit costs which may be ap- 
plied to those transportation characteristics which are associated with 
contemplated rates. 

In closing, I want to emphasize that cost figures are not the end 
result in establishing rates but merely one of the essential tools to ac- 
ecomplish the desired results since other factors previously discussed 
must be considered. It should also be understood that my remarks 
should not be construed as indicating that it is necessary for a carrier 


to compile an elaborate cost study to support each rate application. 
Carriers should, however, have knowledge of their costs to intelligently 
establish rates. 





NEW HAVEN RAILROAD APPLIES FOR LOAN GUARANTY 


The New Haven Railroad on October 13 filed the first application 
with the Interstate Commerce Commission for a loan guaranty as pro- 
vided for under new part V of the Interstate Commerce Act, enacted 
in the Transportation Act of 1958. The New Haven sought a guaranty 
for a $16,542,000 loan to enable it to purchase 60 diesel locomotives. 
Under lease arrangements, the railroad now operates 30 of the loco- 
motives. 





HOUSE COMMITTEE ON LEGISLATIVE OVERSIGHT TO RESUME HEARINGS 


The House Committee on Legislative Oversight has announced 
tentative plans to resume hearings about November 12, when it intends 
to review operations of the Civil Aeronautics Board, Interstate Com- 
merce Commission, and perhaps other Federal regulatory agencies. 
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BOOK REVIEWS 


Authorities and Rights of Interstate Truckers, by Charles W. Proctor * 
Charlottesville, Virginia, The Michie Company, 1958. 
712 pages. $20.00 


REVIEWED BY JOHN C. BrRaDLeEy t 


Perhaps the most foresighted and imaginative practitioner twenty 
years ago would have been jolted by the thought that today a treatise 
respecting operating authorities and rights of interstate motor carriers 
would of necessity be so extensive as Mr. Proctor’s work. His new 
book emphasizes the complexities which seem inevitably to develop with 
the administration of any vital statute, whether it be by the courts or 
an administrative agency. The book has as its objective an outline of 
the pattern which has emerged. 

The author has kept in mind the practical requirement that for 
day-to-day use the value of the text cannot exceed the practical utility 
of its indices. Accordingly, at the outset the book offers a Table of Con- 
tents which provides the sequential outline of the entire text and ap- 
pendices. Following some 441 pages of text, the author identifies in an 
alphabetical list the cases upon which he has relied—with appropriate 
references both to citations in official reports of the Commission and his 
own use of each case. Next appears a disposition of statutes cited, fa- 
cilitating access to treatment of particular sections of the Interstate 
Commerce Act. And finally there is set forth a 155 page topical index 
providing subject access to text material. Study of this index reveals it 
to be logical and complete. 

Mr. Proctor’s book evidences an exhaustive review of decisions, 
both of the Interstate Commerce Commission and the courts, bearing 
upon his subject matter. His treatment is well organized and follows 
a reasonably logical sequence. 

Initially the text distinguishes the various relationships among per- 
sons engaging or participating in the provision of transportation, both 
public and private. Among these persons are owner-operators, inde- 
pendent contractors, freight forwarders, agents, private carriers—and 
the shipper whose activities are of border-line character. 

The author has devoted extensive attention to the intricacies of 
various exempt operations, including transportation within commercial 
zones and terminal areas, by cooperative associations, by carriers opera- 
ting wholly within one state under the second proviso of Section 
206(a)(1) of the Act, and by those claiming benefit of the trouble- 
some agricultural exemption. At this juncture it is perhaps pertinent 
to note that the agricultural exemption was modified by Public Law 
85-625, effective August 12, 1958, 72 Stat. 573, ie., after Mr. Proctor’s 
book was submitted to the printer. 





* Charles W. Proctor, LL.B., Boston University, 1912. Member of the law firm of 
Proctor, Healy and Hillman, Worcester, Massachusetts. 

t John C. Bradley, LL. B., George Washington, 1948. Member of the law firm, 
Rice, Carpenter and Carraway, Washington, D. C. 
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The use, purpose and interpretation of commodity descriptions in 
certificates and permits, next in sequence, are treated fully. The devel- 
opment of the commodity description concept of defining fields of 
service is summarized for the reader and attention is called to the many 
interpretations which have become necessary. In later chapters the 
author has dealt with the Commission’s practice of invoking restrictions 
or limitations upon motor carrier authorities, either for the purpose of 
assuring transportation in a particular field of service or in behalf of 
other modes of transportation, rail substituted service being the prin- 
cipal example. 

The author’s review of the distinctions between common and con- 
tract carriers, their duties and powers, offers an excellent, succinct out- 
line of the various factors which the Commission has considered in 
testing the absence or presence of contract carriage. Similarly, the 
characteristics distinguishing regular-route and irregular-route opera- 
tions are set forth with citations to the landmark cases. Again, statu- 
tory amendment with respect to the definition of contract carriage ren- 
ders certain cases cited obsolete, and one regrets that the impact of the 
Amendment of 1957 (Public Law 85-163) was not fully explored. 

Readers concerned with a number of carrier practices and prob- 
lems such as tacking, interline, interchange, merger of rights, revoca- 
tion of authority and the definition of specific commercial zones will find 
helpful information in the book. 

Mr. Proctor’s treatise is organized and written along the classic 
lines of the hornbook. Its purpose is to trace in an orderly fashion 
the structure of the law which has come to exist. Argument, prognosis, 
philosophy and criticism are left for other writers. The framework of 
applicable law is laid out in simple statements with appropriate cita- 
tions to decisions. Of practical necessity perhaps, treatment is at times 
over simplified, an example existing in a description of the relation- 
ship between certain carriers of household goods. See North American 
Van Lines, Inc.—Investigation of Control, 60 M. C. C. 701; Gertz 
Storage and Moving Company, Inc.—Investigation of Control—United 
Van Lines, Inc., 65 M. C. C. 257. 

Mr. Proctor’s treatise will be of distinct value to practitioners, as 
well as officials of motor carriers, and other persons having an active 
interest in the complexities of operating rights. It provides a quick and 
accurate access to leading cases and valuable means of checking to as- 
sure that research where necessarily very extensive has not failed in any 
major respect. The practitioner will also find the treatise helpful as a 
starting point in research. It does not, however, by reason of practical 
space limitations attempt to cite all cases bearing upon a subject matter. 
This is particularly true with reference to decisions of the Commission 
not printed in full. 

In short, Mr. Proctor has created a one-volume hornbook which 
should be of considerable assistance to students, business men and others 
who seek an understanding of the law which has developed in the field, 
and of assistance to practitioners who need quick access to leading cases. 
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Principles of Motor Carrier Regulation by Fritz R. Kahn * 
Dubuque, lowa, Wm. C. Brown Company, 1958, 229 pages, $5.00 


REVIEWED BY JAMES M. HENDERSON ¢ 


_ Fritz Kahn’s notable achievement in ‘‘Principles of Motor Car- 
rier Regulation’’ marks a new maturity, a coming of age in the rapidly 
developing field of motor carrier and bus transportation law. This 
transition from digest and decision report to logical exposition and 
synthesis in the literature of interstate regulation satisfies a long-felt 
need with authoritative clarity. An exposition rather than an analysis 
or critique, Mr. Kahn’s comprehensive development of the principles 
embodied in legislative enactment, judicial and administrative decisions 
will prove of inestimable value to all those concerned with this dynamic 
industry, whether their interests be of a legal, economic, managerial, or 
academic nature. This widespread appeal is assured by the author’s 
readable style and careful but comprehensive choice of citation. 

One cannot fail to be impressed with the logic with which a formid- 
able array of statutory provisions, rulings, and well-placed definitions 
are assembled into an extremely concise but understandable whole. A 
review of Constitutional authority for motor carrier regulation, offset in 
part by statutory exemptions, provides a point of departure for the ex- 
ploration of the intricacies of certification, grandfather rights, and car- 
rier classifications. This, in turn, leads to contract carriers and dual 
operations, mergers, acquisitions, and temporary authority. Operating 
rights comprehended, the author examines almost every conceivable 
aspect of rates, fares, charges, and the filing of tariffs and schedules. 
Here Mr. Kahn has so successfully captured the trend of decisions, and, 
it is suspected, the tenor of Congressional opinion, that one will find 
considerable clarification of the recently amended rule of competitive 
ratemaking, enacted though it was since writing of the book. The choice 
of citations elsewhere is similarly forward-looking. 

Many other phases of regulation, including loss and damage, uni- 
form system of accounts, and safety, are considered in detail. Mr. Kahn’s 
varied experience in the field of transportation regulation, with the 
Department of Agriculture, the Department of the Navy, the American 
Trucking Associations, and, currently, the Movers Conference of America 
accounts for the fact that almost no phase of motor carrier or bus 
transportation regulation is neglected, insofar as interstate commerce is 
concerned. The result of Mr. Kahn’s efforts is a work of remarkable 
scope, conciseness, and clarity, which bids fair for acceptance by the 
industry as authoritative in its field. 


*B.A., 1948, LL.B., 1950, George Washington University, where he served on 
staff of the George Washington Law Review. He is former attorney, Office of the 
Solicitor, United States Department of ——, and the American Trucking 
Associations, Inc. He is now an attorney for the Movers Conference of America. 

+B.S., University of Maryland, 1950; Harvard Law School, LL.B., 1958; formerly 
transportation economist, United States Department of Agriculture. 
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PENNSYLVANIA MOTOR TRUCK ASSOCIATION ADOPTS RESOLUTION 
HONORING W. LENNIG TRAVIS, AS PRESIDENT OF 
ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


WHEREAS, the Pennsylvania Motor Truck Association recognizes the 
Association of I. C. C. Practitioners; and, 


WHEREAS, the Pennsylvania Motor Truck Association believes the 
Association of I. C. C. Practitioners effectively contributes to the 
well-being of the trucking industry and to the orderly regulation 
of transportation in the United States; and, 


WHEREAS, W. Lennig Travis was recently elected to the office of 
President of the Association of I. C. C. Practitioners; and, 


WHEREAS, W. Lennig Travis is associated with the Atlantic Refining 
Company, a private carrier member of the Pennsylvania Motor 
Truck Association since its founding thirty years ago in 1928; and 


WHEREAS, the Board of Directors of the Pennsylvania Motor Truck 
Association, in meeting at Galen Hall, Wernersville, Pennsylvania, 
on Friday, September 19, 1958 desires to record its recognition of 
the honor conferred on one of its members; 


THEREFORE BE IT RESOLVED, that the Pennsylvania Motor Truck 
Association congratulate W. Lennig Travis on the occasion of his 
election to the office of President of the Association of I. C. C. 
Practitioners, and for the honor he has brought to his employer, 
to the Pennsylvania Motor Truck Association, and to the Common- 
wealth of Pennsylvania as well as himself; and, 


BE IT FURTHER RESOLVED, that the Pennsylvania Motor Truck 
Association extend to W. Lennig Travis best wishes for a successful 
tenure in this high office. 


PENNSYLVANIA Motor Truck ASSOCIATION 


Victor R. Kanuey, President 


BERNARD Bowser, Secretary 


Dated at Wernersville, Pennsylvania 
This 19th Day of September, 1958 
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1. C. C. EXAMINER HOWARD HOSMER FORESEES END OF RAIL PASSENGER 
SERVICE BY 1970 


An Interstate Commerce Commission examiner recently predicted 
the end of railroad passenger service, other than commutation, by 1970 
if rail travel continues to decline as it has in the past decade. 

Examiner Howard Hosmer made this prediction in a proposed 
report in Docket No. 31954, the Commission’s investigation into the 
railroad passenger train deficit. Hearings in the year-long investigation 
concluded June 23, 1958, after extensive testimony by passenger-carrying 
railroads, state regulatory commissions, government agencies, and freight 
shippers and receivers. 

The examiner did not propose or suggest any regulatory action 
under the Interstate Commerce Act. 

‘If railroad passenger-miles, other than commutation, continue 
to decline at the average rate of reduction between 1947 and 1957, the 
parlor and sleeping-car service will have disappeared by 1965 and the 
coach service by 1970,’’ according to the examiner. ‘‘It is possible that 
some development may stop the decline and stabilize the traffic at some 
level lower than that of the present time, but no such development is 
now in sight.’’ 

The examiner’s report stated the major reason for the decline in 
railroad passenger travel is the American public’s preference for travel 
by private automobile, which accounts for 90 percent of all intercity 
travel. The result is that all public carriers now perform only about 
10 percent of total travel, of which the railroads account for less than 
one-third. 

The investigation showed the 411,000,000 passengers carried by 
Class I railroads in 1957 represented the smallest number carried in 
any one year since 1890. The number in the first 5 months of 1958 
was 7 percent lower than in the corresponding months of 1957. 

The passenger deficit is due, according to the examiner, ‘‘to the 
tremendous inflation in railroad operating costs which has occurred 
since World War II accompanied by a continuing reduction in the 
revenue from passenger train operations.’’ The report stated the 
average revenue per passenger gross ton-mile increased 22 percent 
during 1947-1957 and average operating costs increased 48 percent. 

The report stated that almost the only advantage which railroad 
passenger service now has to offer in competition with motor and air 
travel is an ‘‘incomparably better safety record.’’ 

The examiner agreed that the railroads had good reason to believe 
that the principal underlying cause of their loss of passenger traffic has 
been the governmental promotion of air and highway transportation 
by financial outlay and other means. He added that subsidization of 
air transportation is so firmly embedded in the national policy that it 
is much more likely to increase than to diminish. 

The report took notice of the possibility of similar public aids to 
railroad passenger transportation but said that ‘‘the railroads are de- 
fenseless against the tax assessors who seemingly are bent on killing the 
goose that lays the golden egg.’’ 
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The proposed report refuted as ‘‘mistaken ideas’’ accusations that 
railroad executives want to get rid of their passenger business regardless 
of its profitability. The examiner found that the evidence supports the 
conclusion that the railroads generally have not discontinued trains 
without serious efforts—sometimes prolonged—to make them pay and 
only after sympathetic consideration of public convenience. 

Referring to disagreements among various witnesses over statistical 
methods used to measure the amount of the railroads’ deficit, Examiner 
Hosmer commented that the deficit cannot ‘‘be conjured away by statis- 
tical legerdemain.’’ 

‘‘Finally,’’? Mr. Hosmer said, ‘‘if it be true that the preference of 
the American public for motor and air travel is undermining the potential 
value of railroad passenger transportation to the national defense, this 
situation should be fully disclosed so that it may be recognized as a 
ealeulated risk.’’ 





SEAWAY TEAM TERMED VITAL 


Can the Great Lakes, the St. Lawrence Seaway, and mid-America’s 
transportation facilities become an efficient commercial team ? 

It is a leading question being asked these days by shippers, like 
mariners, barge, trucking, and railroad interests, chambers of commerce, 
port authorities, and the United States Army Corps of Engineers. 

It is a timely question because seaway facilities will be ready for 
ocean traffic next year, most inter-lake channels will have been dredged 
to the 27-foot ocean-vessel depth, and the lure of this new inland sea- 
coast will be tested for the first time. 


Symposium Held 


And it is a question which drew the attention of a recent symposium 
which brought together Col. Charles B. Schweizer, district engineer, 
United States Army Engineer District, St. Louis; Dr. H. K. Snell, pro- 
fessor of transportation, University of Texas (Dr. Snell currently is 
gathering material for a book on America’s inland waterways); and 
Kevin Levins of the Calumet Harbor Terminals, Inc., Chicago. 

Appropriately, they spoke before an audience of Midwest business- 
men while in mid-Lake Huron on board the SS North American which 
carried them all on a Great-Lakes-St. Lawrence Seaway cruise. 

In the judgment of these men, the teamwork of the three transpor- 
tation entities is tied to ports, markets, and inland transit facilities. 

The lake ports, in most cases, must be deepened to accommodate 
ocean vessels and deeper-draft lake boats. They also will need adequate 
pier and warehouse facilities and transshipment capability. 


Report Scheduled 


Congress has assigned the United States Army division engineer 
the job of preparing a 50-city Great Lakes harbors report. It will 
examine traffic, economic, and engineering aspects of the site to determine 
the improvements which can be justified at the ports. 
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The fundamental question on markets is: Will the Great Lakes 
basin offer attractive markets to overseas producers, and, conversely, 
will products of this zone be able profitably to find new overseas markets? 

Seaway enthusiasts quickly say yes. Businessmen, at the moment 
at least, are more willing to say perhaps, but let’s go slowly and see. 

They want to see figures for shipping costs on goods moving through 
the lakes-seaway system, a statistic unavailable until the system is in 
full operation. 


Cost Estimate Due 


Once shipping costs are on paper, businessmen can figure the cost 
of bringing products from midcontinent to the ports to enter outbound 
traffic. They may then compare these costs with current transport 
charges to Atlantic and Gulf ports. And they then can calculate the 
cost = distributing to the nation, the goods taken from incoming ocean 
vessels. 

This internal movement of foodstuffs, grains, mined and manufac- 
tured materials, will be handled by inland waterways, rail, or truck. 

Railroads serve the nation from Chicago along all spokes of the 
compass. Cleveland, Toledo, Detroit, Buffalo, and Milwaukee are other 
major rail terminals. 

Truckers move in every direction and offer an expanding service. 

The inland waterway system links the Great Lakes with the nation 
through the barge routes of the Mississippi and Ohio Rivers, Chicago’s 
Calumet-Sag Canal, and the Illinois waterway. 


Channels Dredged 


The engineers are at work along these routes dredging channels 
to standard nine-foot depth for barge traffic to ready them for any new 
business the seaway may induce. 

Mr. Levins, whose interest is in development of the Lake Calumet 
Harbor south of Chicago as the city’s seaport, estimates that within 
three years sailings to the world from Chicago will double. (Private 
interests are currently developing the Lake Calumet facilities into what 
will be the only junction of the two great inland waterways—the St. 
Lawrence Seaway and the lakes-to-gulf waterway.) 

Professor Snell’s observation that Chicago’s experience in handling 
and expediting commodity movement may attract to it substantial added 
business from midcontinent served to corroborate Mr. Levins’ forecast. 

The consensus of panel and audience was that there definitely would 
be teamwork among branches of this new North American transit system, 
but that the extent of it was impossible to forecast. It would be im- 
possible to report until many dozens of ships had sailed the seaway to 
lake ports and many hundreds of barges, freight cars, and truck vans 
had moved from the hinterland to the shore——Robert C. Nelson, Staff 
Correspondent, The Christian Science Monitor, October 4, 1958. 





NOVEMBER, 1958 181 





AMERICAN BAR GROUP WRITING U. S. CODE IT HOPES WILL BECOME LAW 
FOR FEDERAL AGENCIES 


A special committee of the American Bar Association is writing a 
code of ethics for Federal regulatory agencies. David W. Peck of New 
York, former Presiding Justice of the Appellate Division, First Depart- 
ment, as committee chairman, has expressed confidence that Congress 
will act quickly to give force of law to any code backed by the Bar Asso- 
ciation. 

Named to serve with him were Harold L. Russell of Atlanta, Georgia, 
and Ashley Sellers, Clarence A. Davis, Hans Klagsbrunn and F. Trow- 
bridge vom Baur, all of Washington, D. C. 

They were appointed by John B. Gage, former Mayor of Kansas 
City, Missouri, who heads the Bar Association’s Section of Administra- 
tive Law. He acted at the request of the Association’s House of Dele- 
gates, which gave the project highest priority at the group’s Los Angeles 
annual meeting in August of this year. 

The committee will have before it a draft code of ethics mapped 
by an earlier committee on agency conduct. The committee will seek 
to define the judicial area of agency work as distinct from the executive 
and legislative, where outside inquiries and protests might not only 
be proper but desirable. 

It is reported that the committee is not proposing sweeping revision 
of the present role of agencies as recommended by the Hoover Com- 


mission and more recently the ABA sponsored administrative practices 
legislation in the 85th Congress. 

It is hoped the code, according to Mr. Peck, will be in final form 
for presentation in mid-December to the Administrative Law Section’s 
Council. The House of Delegates will act on the proposed code at its 
mid-winter meeting. 





‘AGREED RATES’ SYSTEM BEING CONSIDERED BY U. S. RAIL CARRIERS 
AND SHIPPERS 


Representatives of the Presidents’ Tariff Conference of Eastern 
Railroads, it is reported, are talking with representatives of the National 
Industrial Traffic League about ‘agreed rates’—a system used widely 
by Canadian railroads.* Such a method would be a radical change in 
ratemaking in the United States, if adopted. 

The system of ‘agreed rates’ provides for shippers to contract with 
rail carriers for movement of volume freight for certain periods at 
negotiated rates. 

Discussions at recent meetings between carriers and the N. I. T. 
League representatives are said to have hinged on several ‘‘new pricing 
approaches’’ to railroad ratemaking, ‘agreed rates’ being one. 

Mr. Arthur E. Baylis, Vice President, Freight Sales and Service, 
of the New York Central Railroad Company, is considered to be a staunch 
advocate of the ‘agreed charge’ system of ratemaking. His company, 


* Editor’s Note: See “Legal and Economic Rationale of A Charges in the 
Railway Industry.” I. C. C. Practitioners’ Journal, Vol. XXII, No. 2, November 
1954, page 107. 
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sometimes known as ‘‘Canada’s third largest railroad’’ because of its 

extensive operations in Canada, has had considerable experience with it. 
Under Section 6 of the Interstate Commerce Act, any volume con- 

tract or ‘agreed rates’ would have to be filed for I. C. C. approval. 





ASSOCIATE JUSTICE HAROLD H. BURTON RETIRES 


The Honorable Harold H. Burton, Associate Justice of the United 
States Supreme Court, retired on October 13. President Eisenhower 
announced on October 7 that Judge Potter Stewart of the Sixth Circuit 
Court of Appeals, had been given a recess appointment to succeed Mr. 
Justice Burton. A formal nomination of Judge Stewart, age 46, one of 
the youngest appointees to the Supreme Court, will be sent to the Senate 
in January, 1959. 





FEDERAL COURTS CONGESTED 


Federal courts throughout the Nation, according to a recent report 
by the Administrative Office of the United States Courts, are more 
crowded this fall than ever before. 

More than 75,000 cases of all kinds faced the judges as they returned 
to their fall sessions. Almost 6,000 more civil cases were added to the 
court’s burden last year than were disposed of, the report showed. The 
situation is such that the Nation’s courts could keep busy for a full year, 
if not another civil case were filed nor another criminal indictment 
returned, Warren Olney III, director of the Administrative Office, said 
in releasing the statistics. The Judicial Conference, which is composed 
of the Chief Justice of the United States, the chief judges of the Circuit 
Court of Appeals, and one district judge from each circuit, has recom- 
mended that Congress approve 45 new judgeships to help cut the con- 
gestion. A bill providing 40 of them failed to pass during the last ses- 
sion. 





GENERAL E. R. QUESADA TO HEAD FEDERAL AVIATION AGENCY 


General E. R. Quesada, retired, has been appointed by President 
Eisenhower as Administrator of the newly-created Federal Aviation 
Agency, effective November first. The new agency absorbs the former 
Civil Aeronautics Administration, the Airways Modernization Board, 
and will assume some of the previous functions of the Civil Aeronautics 
Board. 





LOUIS S. ROTHSCHILD RESIGNS AS UNDER SECRETARY FOR TRANSPORTATION 


President Eisenhower accepted with regret the resignation of the 
Under Secretary of Commerce for Transportation, Louis S. Rothschild, 
effective October 24. 

In his letter to the President, Mr. Rothschild said the ‘‘time has 
come for me to devote my major attention to my personal and family 
affairs. ...’? The President in accepting the resignation said that dur- 
ing Mr. Rothschild’s service with the government, ‘‘our transportation 
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policies—air and surface, land and water—have benefited greatly from 
the judgment and leadership that you have imparted both to their 
formulation and to their application.’’ 





ALASKAN TOUR BY COMMISSIONER WALRATH AND TWO STAFF MEMBERS 


Commissioner Laurence K. Walrath, Herbert Qualls, assistant di- 
rector, Bureau of Motor Carriers, and Henry Whitehouse, attorney- 
advisor, of the I. C. C., during a week in September, made a 1400-mile 
inspection trip of Alaska. They were taking the measure of Alaska 
transportation and highway systems before the Commission established 
its district office at Anchorage and before it extends regulation to the 
region’s interstate commerce when Alaska leaves behind its territorial 
status to become the Nation’s 49th state. 

Henry J. Camarot, executive director, Alaska Legislative Council, 
told the I. C. C. aides that Alaska’s plans for regulating surface trans- 
portation are yet to be completed as more urgent problems dealing with 
statehood must come first. 

Commissioner Walrath pointed out that under the present legal 
situation, water carriers in Alaska operate under the Maritime rules; 
and the chief railroad, operating about 540 miles of main and branch 
lines, is not subject to regulation as it is government-owned. About 50 
motor carriers are now in operation. No requirements exist for certifi- 
cates or permits. The Commissioner found no trace of freight forwarder 
or broker operations. Pipelines at present are chiefly military operations. 
It is reported a survey is underway on a 300-mile ferry system that 
would connect the port cities of Sitka, the old Russian capital; Peters- 
burg, Wrangell and Ketchikan with Juneau, the capital city. In Juneau 
and Ketchikan all interstate freight now goes by air. In Juneau, for 
instance, motor carrier operations are confined to about 20 miles of 
highway. 

Alaska has 1,959 miles of primary roads and 3,194 miles of second- 
ary roads. The primary system is paved, open all-year, and connects 
interior cities of Anchorage, Valdez, Fairbanks and Seward with the 
United States via the Alaska Highway. The strip between Fairbanks 
and Anchorage is considered the principal commercial link. The sec- 
ondary system is mostly gravel-surfaced with paved sections near the 
larger commercial areas. 

Alaska occupies an area of 590,884 square miles and has, in addition 
to 60,000 military personnel, a population of around 212,000, steadily 
growing. 





1. C. C. MOTOR CARRIER OFFICE AT ANCHORAGE, ALASKA 


The Interstate Commerce Commission announced on October 6 that 
its field office in Anchorage, Alaska, would open November 1, 1958, to 
advise Alaskan motor carriers, shippers, and interested public officials in 
connection with Federal regulation of motor transportation. 

Mr. William F. Meehan, Jr., of Los Angeles, has been transferred 
as District Supervisor to head the Anchorage office, which will report to 
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the Bureau of Motor Carriers at Washington rather than through one of 
the Bureau’s existing regional offices. 

The motor carriers engaged in interstate or foreign transportation 
in Alaska will become subject to regulation by the I. C. C. when Alaska 
officially becomes the 49th state. The field office is being opened prior to 
the official proclamation of statehood in order that those carriers who 
have had no previous experience under regulation can receive assistance 
in the transition period toward compliance with Federal requirements. 
Generally, these requirements involve operating certification, tariff and 
insurance filings, safety compliance and accounting rules. 





“THE CHANGING FACE OF I. C. C.” (AN EDITORIAL) 


With the appointment of another young man to the Interstate 
Commerce Commission, it is time perhaps to reflect on the policy which 
brought about this accent on youth in recent years. 

Age seldom has been a bar to Commission membership, but in the 
71-year history of the agency there have been few times when the turn- 
over of Commissioners has been as rapid as in recent years. 

The appointment of young members to the ICC followed one of the 
earliest policies announced by the Eisenhower Administration. It seems 
to have ended an era in which comparatively long terms for older men 
ceased. 

Charles A. Webb, the newest appointee, is 41. He succeeds the 
youngest man ever appointed to the Commission, Robert W. Minor. Prior 
to Commissioner Minor’s appointment at 36, the youngest man to serve 
was the late Joseph B. Eastman, who was 37 when he took office as a 
Commission member. 

Two years ago when J. Monroe Johnson wound up a 16-year career 
on the ICC he commented on the matter. He made it known that he 
and some of the other senior members of the Commission were ‘‘inclined 
toward anxiety’’ over the youth of recent appointees to the ICC. 

At the time of his retirement, Commissioner Johnson was 78. He 
recalled that 16 years earlier when he was first considered for an ap- 
pointment he feared that he was about to join ‘‘a group of old men 
fluttering about hopelessly.’’ But, he said, he found instead a group of 
devoted experts performing an immeasurable service to their country. 
And, he added, there was every reason to expect that the younger men 
would carry forward the work of the Commission ‘‘with that great 
perfection which has marked its past.’’ 

Throughout its history, the ICC has been regarded as having a 
function calling for maturity. The average age of the first five men to 
receive appointments was 52, and their chairman, Thomas McIntyre 
Cooley, was 63. This began something of a tradition under which ap- 
pointees to the Commission were men who had distinguished themselves 
in law, engineering, economics and other fields before starting careers as 
regulators of commerce. 

To be sure, throughout the history of the Commission it has not been 
an old men’s club. Many members served the majority of their adult 
careers as members of the ICC. Among them were such stalwarts as 
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Clyde B. Aitchison, who served 34 years; Charles D. Mahaffie, with more 
than 20 years of service as a Commissioner, plus previous service as @ 
staff member. Walter M. W. Splawn, who served almost equally as long, 
and John L. Rogers, who was elevated from director of the Bureau of 
Motor Carriers to serve more than 14 years on the ICC. 

These men and others who have served on the Commission have built 
for the agency a reputation of priceless public service. Their young 
successors have great traditions to maintain—Transport Topics, Sep- 
tember 15, 1958. 





I. C. C. ORGANIZATION OF DIVISION AND BOARDS AND 
ASSIGNMENT OF WORK 


The Interstate Commerce Commission announced that Commissioner 
Charles A. Webb has been assigned to serve as a member of Division 
One and as reporting Commissioner for the Bureau of Inquiry and 
Compliance, effective October 3, 1958. 

Assignments under the Commission’s ‘‘Organization of Divisions 
and Boards and Assignment of Work,’’ pursuant to authority of Section 
17 of the Interstate Commerce Act, are as follows: 


DIVISION ONE Commissioners Hutchinson (Chairman), Walrath and Webb. 
DIVISION TWO Commissioners Winchell (Chairman), Murphy and Goff. 
DIVISION THREE Commissioners Tuggle (Chairman), Murphy and McPherson. 


DIVISION FOUR Commissioners Mitchell (Chairman), Arpaia and McPherson. 


COMMISSION COMMITTEES COMMISSIONERS 


Legislation Howard G. Freas (as ex officio Chairman) , 
Commissioners Arpaia and Tuggle 


Rules Howard G. Freas (as ex officio Chairman) , 
Commissioners Hutchinson and Murphy 





BUREAUS AND OFFICES OF THE COMMISSION 


Bureau Reports to the Commission or 
appropriate Division through 


Managing Director’s Office Chairman Freas (ex officio) 
Office of the Secretary Chairman Freas (ex officio) 
Office of the General Counsel Chairman Freas (ex officio) 
Accounts, Cost Finding ’ 

& Valuation Commissioner 
Finance Commissioner 
Inquiry & Compliance Commissioner 
Motor Carriers Commissioner 
Operating Rights Commissioner Hutchinson 
Rates & Practices Commissioner Murphy 
Safety & Service Commissioner Tuggle 
Traffic Commissioner Winchell 
Transport Economics 

& Statistics Commissioner McPherson 
Water Carriers and , 

Freight Forwarders Commissioner Arpaia 
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BUREAU OF MOTOR CARRIERS, I. C. C., ADMINISTRATIVE RULINGS 
RULING 109 


The following is an administrative ruling of the Bureau of Motor 
Carriers, made in response to questions propounded by the public, indi- 
cating what is deemed by the Bureau to be the correct application and 
interpretation of the Act. Rulings of this kind are tentative and pro- 
visional, and are made in the absence of authoritative decisions upon the 
subject by the Commission. 

Question: oe ' . 
Under what circumstances may a motor carrier display shipper advertising on 
its motor vehicles. 

Answer: 

Except as mentioned below, a common carrier by motor vehicle subject to 
part II of the Interstate Commerce Act may not lawfully contract with a shipper 
for the display of advertising of the shipper on the carrier’s vehicles because 
it is a service of value which by its nature cannot be offered to all shippers alike. 
However, it is considered not improper for a common carrier to contract with 
an advertising agency to display on its vehicles such advertising as may be 
arranged for by the agency, — there is no understanding with the agency 
that the space will be used by a particular shipper. Neither permission from 
the Commission nor a tariff provision is required in order to enter into such a 
contract with an advertising agency. . 

Where a shipper orders exclusive use of a vehicle or tenders sufficient freight 
at one time to fill the vehicle used, common carriers may display on the vehicle 
a removable advertising sign or banner, furnished by the shipper, while the 
vehicle is transporting that shipper’s goods, provided provision for such display 
is made in the carrier’s tariff publications. The tariff provision should be so 
worded as to permit all shippers —2 situated to take advantage of the 
service, and should show the charge for the service if any additional charge is 
made. Ordinarily only the use of removable signs or banners is permissible, 
since common carriers are under obligation to hold their vehicles available for 
any shipper’s use. However, where the practicalities of a given situation re- 
quired a common carrier of a single commodity to use certain of its vehicles 
solely in serving a particular shipper, the eneney painted ne A of that 
shipper’s advertising on those vehicles was considered not objectionable under 
a tariff provision holding out the service to all shippers similarly situated. See 
Mid-West Motor Service Company, Inc., 71 M. C. C. 239. : ; 

Contract motor carriers, not ae under obligation to treat shippers uni- 
formly, may contract directly with shippers for the display of shipper adver- 
tising on any or all of their vehicles. As such display affects the value of the 
carrier’s service, provision therefor should be made in the carrier’s schedule of 
rates and charges. ; 

Any advertising displayed on a vehicle may not be such as to interfere in 
any way with the display of the carrier's name and docket number as required 
by the Commission’s identification regulations; nor such as would be in violation 
of the lighting and other safety requirements of the Commission. 


The above ruling was issued by Director W. Y. Blanning, Bureau of 
Motor Carriers on September 19, 1958. 





ADMINISTRATIVE RULING 110—INTERPRETS RULING 107 AND 
SECTION 203 (b) (6) OF I. C. ACT 


(CANCELS RULING 98) 
Bureau of Motor Carriers 
The following is an administrative ruling of the Bureau of Motor 
Carriers, made in response to questions propounded by the public, indi- 


cating what is deemed by the Bureau to be the correct application and 
interpretation of the Act. Rulings of this kind are tentative and pro- 
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visional, and are made in the absence of authoritative decisions upon the 
subject by the Commission. 


Question: 
The exemption in Section 203(b)(6) of the Interstate Commerce Act was 
amended by the Rage pee are Act of 1958 so as to provide that the words 
“property consisting of ordinary livestock, fish (including shell fish), or agri- 
cultural (including horticultural) commodities (not including manufactured 
mar thereof)” shall include property shown as “Exempt” in the Commodit 
ist in the Bureau of Motor Carriers’ Administrative Ru ing No. 107 of Marc 

19, 1958, and shall not include property shown therein as “Not Exempt,” but 
with certain exceptions. What are these exceptions, and what commodities 
shown in the Commodity List in Ruling No. 107 are affected by these exceptions? 


Answer: 
The exceptions in mentioned amendment are to the effect that notwithstanding 
what is shown in Administrative Ruling No. 107, the words of the exemption 
shall not be deemed to include “frozen fruits, frozen berries, frozen vegetables, 
cocoa beans, coffee beans, tea, bananas, or hemp, and wool imported from any 
foreign country, wool tops and noils, or wool waste (carded, spun, woven, or 
knitted)” and shall be deemed to include “cooked or uncooked iackeding 
breaded) fish or shell fish when frozen or fresh (but not including fish an 
shell fish which have been treated for preserving, such as canned, smoked, 
pickled, spiced, corned or kippered products).” , gt 
This Bureau considers that the status of the following commodities listed 
in Administrative Ruling No. 107 has been affected by the amendment, and that 
their present “Exempt” or “Not exempt” status is as shown below: 


Cocoa beans—Not exempt 
Coffee beans—Not exempt 
Dinners, seafood, frozen—Exempt 
Fish (including shell fish) 
Breaded, cooked or uncooked, frozen or fresh—Exempt 
Cakes, codfish, cooked or uncooked, frozen or fresh—Exempt 
Canned, as a treatment for preserving—Not exempt 
Clam juice or broth, cooked or uncooked, frozen or fresh—Exempt 
Cooked or partially cooked fish or shellfish, frozen or fresh—Exempt 
Croquettes, salmon, cooked or uncooked, frozen or fresh—Exempt 
ea ~ crabs, clams, or lobsters, cooked or uncooked, frozen or fresh— 
xempt 
Dinners, cooked or uncooked, frozen or fresh—Exempt 
Fried fish fillets, oysters, or scallops, frozen or fresh—Exempt 
Salted, as a treatment for bg when ae exempt 
Sticks, cooked or uncooked, frozen or fresh—Exempt 
Fruits and Berries 
Bananas, fresh, dried, dehydrated, or frozen—Not exempt 
Citrus fruit sections, frozen—Not exempt 
Frozen—Not exempt 
Quick frozen—Not exempt 
Sliced, frozen—Not exempt 
Hemp fiber—Not exempt 
Imported commodities—Fact of importation does not affect status of other- 
wise exempt commodities, except that wool imported from any 
foreign country is not exempt. 
Tea—Not exempt 
Vegetables 
Frozen—Not exempt 
ge frozen—Not exempt ; ‘ ; 
Wool, raw, cleaned, or scoured, but not including wool imported from any 
foreign country—Exempt 
Imported from any foreign country—Not exempt 
Tops and noils—Not exempt : 
Waste (carded, spun, woven, or knitted)—Not exempt 
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Ruling 110 was released under date of September 26, 1958, by 
Director W. Y. Blanning, Bureau of Motor Carriers. 





‘ADVANCE AGENT’ FOR HOUSE SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


Mary Louise Ramsey, according to the Washington Signposts col- 
umn in Transport Topics, September 29, 1958, ‘‘is an attractive, experi- 
enced attorney,’’ who for many months, ‘‘has been honoring, if not 
delighting I. C. C. daily by her interest in its affairs.’’ 

We quote further: 

‘*She has been given a private office and all that goes with it, except 
a clerical assistant. Folks there like her. They have become accustomed 
to her flitting from office to office, often to the public files, and extend 
her unusual courtesies. 

‘*Miss Ramsey’s wants may be summed up in a brief sentence: Com- 
plete access to the record of all ICC doings, past and present. That in- 
cludes all correspondence, confidential, if any, and otherwise. 

‘*Miss Ramsey is the advance agent, so to speak, for a show to be 
billed in the not distant future. Her boss is the House Legislative Over- 
sight subcommittee. She reports to Counsel Lishman from time to time 
on her work, and what she has found is stowed away for use when the 
subcommittee turns its investigative eyes on ICC in public hearings to 
come. The subcommittee has been busy with FCC and SEC so far, hasn’t 
got around to revealing the record of the four other regulative agencies 
as it has been told to do by Congress. 

‘*But it will get around to them, maybe not until 1959. That is, it 
will do so if Congress gives it the necessary money. For calendar 1958 
the subcommittee has been endowed with $250,000 plus $60,000, the lat- 
ter a supplemental appropriation. When the incoming Congress con- 
venes, the House will be asked to appropriate for the subcommittee’s 
activities in 1959. 

* * @ 

‘*Now what has all this to do with motor carriers? It could have 
much to do—and no dirty word or scandalous is to be implied—with the 
regulation of all motor carriers. Miss Ramsey has been looking into the 
files covering motor carriers; applications, decisions, rule-making, sus- 
pensions, investigations and so on. She has been studying, as well, the 
record as to rail and water carriers and freight forwarders. Some of the 
story goes back to days when ICC was a leisurely branch of the govern- 
ment; other parts concern the more hectic days after Congress amended 
the law. 

‘*One of the subjects reportedly interesting the subcommittee is the 
resignation, now and then, of an ICC Commissioner to accept a more 
highly paid job with a railroad. In mind are two fairly recent quittings: 
Owen Clarke and Robert Minor. Subcommittee Chairman Oren Harris 
and his colleagues reportedly want all the dope as to resignations, along 
with other information to show how ICC has been administering congres- 
sional mandate to regulate transportation. 
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‘‘There may be nothing in the forthcoming inquiry into ICC that 
could beget headlines like those spawned in the FCC and SEC investiga- 
tions. ICC is not suspected publicly of shenanigans; it is appraised as a 
group devoted to the public welfare and earnestly working on its job. 
The inquiry contemplated may disclose it in just such shining armor. 
Belief is implicit at the agency that such will be the case. 

‘*On the other hand, one never knows.”’ 





1. C. C. RETIREMENTS 
Roland W. Bay 


Mr. Roland W. Bay, Chairman of the Board of Suspension of the 
I. C. C., who has been on leave from the Commission in Thailand, retired 
September 30, after 25 years of government service. Mr. Bay had been 
with the Commission since 1936, except for two years during World War 
II, when he served as a major in the U. S. Army Air Corps. 


Will T. Malone 


Mr. Will T. Malone who has been District Supervisor in Chicago 
for the Commission for the last ten years has retired, effective September 
30. He came with the Commission in 1943 and has 18 years of govern- 
ment service. 

Earl E. Ingram 


Mr. Earl E. Ingram, Safety and Service Agent at Pittsburgh, Pa., 
also resigned at the end of September. He joined the Commission’s 
staff in 1941 and had been assigned to the Pittsburgh office since 1948. 


Aubrey E. Norris 


Mr. Aubrey Norris became a member of the Commission’s staff in 
1942. He served in the Pittsburgh and Cleveland offices and has been 
with the New York office since 1953. At the time of his retirement, he 
was a Safety and Service Agent at New York. 





HARRY B. BATES, RETIRED I. C. C. AIDE 


Harry B. Bates, 70, retired section chief of the Interstate Commerce 
Commission’s tariff division, died September 19, 1958 at his home, 3904 
Fourth street North, Arlington, Virginia. 

A native of Holbrook, Mass., Mr. Bates had lived in the Washington 
area since 1913 and had been in the service of the I. C. C. for 40 years. 





E. SMYTHE GAMBRELL AWARDED AMERICAN BAR ASSOCIATION MEDAL 


The highest honor within the power of the American Bar Association 
has been bestowed upon E. Smythe Gambrell, of Atlanta, Georgia. It was 
awarded to Mr. Gambrell during the annual meeting of the Bar Associa- 
tion in Los Angeles, on August 28. The Medal is given for ‘‘conspicuous 
service to the cause of jurisprudence.’’ Mr. Gambrell is a member of the 
Association of Interstate Commerce Commission Practitioners. 































Recent Court Decisions 
By Warren H. Wacner, Editor 





Leasing of trucks and selecting or recommending drivers furnished by another orga- 


nization of similar or different ownership constitutes evasion of Act—evaluation 
of stipulated facts. 


Poynor and Lamb Trucking Co., et al. v. Interstate Commerce Commis- 
sion. No. 5838 


On September 2, 1958, the Court of Appeals for the Tenth Circuit, 
ut Denver, Colorado, affirmed the judgment of the United States Dis- 
trict Court for the District of Utah permanently enjoining defendants, 
William Reid Lamb, Glen C. Poynor, Utah Wholesale Grocery Co., a 
corporation, and Load Service, Incorporated, all of Salt Lake City, Utah, 
from engaging in transportation and performing services in transporta- 
tion, in violation of part II of the Act. 

The facts disclosed that Lamb and Poynor, truck owners, doing busi- 
ness as Poynor and Lamb Trucking Service, entered into a written long 
term lease for certain vehicles with Utah Wholesale Grocery Co. The 
truck owners kept in repair and garaged the trucks when not being oper- 
ated or used by the lessee. The drivers were selected or recommended by 
the truck owners and were paid by checks of the Grocery Company. 

Load Service, Incorporated, was a separate corporation, organized 
by the truck owners, and under an agreement with the Grocery Co., 
for a fee, it obtained loads of exempt commodities, for return transpor- 
tation, performed all book work and collection of charges, kept account 
of truck road expenses and generally supervised and handled all duties 
in connection with the transportation of exempt commodities. It also 
supervised the drivers and received their logs and doctor’s certificates, 
which were turned over to the Grocery Co. In addition, it delivered the 
pay checks to the drivers and issued directions to the drivers for the 
transportation of groceries and other commodities, owned by the Grocery 
Company. All over-the-road expenses of the truck operations were paid 
by the Grocery Company, and it received the revenue from the trans- 
portation of the exempt commodities. Insurance on the vehicles cover- 
ing property damage and public liability was carried by the Grocery 
Company. 

The higher court affirmed the findings of the District Court that 
the furnishing of trucks by one party, the furnishing of drivers and 
other services by an organization, whether it was owned or controlled by 
the truck owners, or by other persons, did not result in an avoidance 
of the law, but resulted in an unpermitted evasion of the Act regulating 
such transportation. 




























Quoting from the opinion of the Court of Appeals: 


The trial court found from the stipulated facts that the pur- 
pose of defendants in entering into the agreements was to attempt 
to avoid application of Part II of the Interstate Commerce Act. 
It held that defendants’ acts were an unlawful subterfuge; that 
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the agreed facts of their manner of operation contradicted the 
written instruments and agreements; that Utah Wholesale was not 
a private carrier under the Act; that Load Service was not a bona 
fide agent of Utah Wholesale; that the drivers were not Utah 
Wholesale employees; that the trucks were never in its possession 
and control; that the parties had not changed the manner of their 
operation sufficient to avoid application of the Act; and that 
Poynor and Lamb were in fact engaged in transporting goods in 
interstate commerce for compensation in violation of the Act. 

Upon appeal, the issue remains the same. Simply stated, it is 
who was transporting the goods in question. Since the legal classi- 
fication of appellants as typed carriers under the Interstate Com- 
merce Act is a question of law, Scott v. I. C. C. (10 Cir.) 213 F. 2d 
300, 302, to be determined by the factual answer to that question 
we must first consider the effect to be given in this court to a find- 
ing of ultimate fact made by the trial court which is dependent en- 
tirely upon consideration of stipulated and undisputed basic facts. 
It is immediately apparent that in the instant case this court is in 
as good a position as the trial judge to evaluate the stipulated facts 
and we have oft-times stated that in such case it is our duty to do 
so. See Umited States v. Corporation of the President of The 
Church of Jesus Christ of Latter Day Saints, et al. (10 Cir.) 101 
F. 2d 156; British America Assur. Co. of Toronto, Canada v. Bowen 
(10 Cir.) 1384 F. 2d 256, and cases cited. But our duty to evalu- 
ate the facts does not extend to the right or duty to make an inde- 
pendent evaluation without regard to the findings below. Such 
would be, in cases such as the instant one, a trial de novo and 
would effectively destroy a paramount function and responsibility 
of the trial court. Rather, Rule 52a, Federal Rules of Civil Pro- 
cedure, contemplates that the scope of appellate review is enlarged 
in such cases to the extent, and only to the extent, that no regard 
need be given to the opportunity of the trial court to observe the 
witness. Skinner v. Parnell (10 Cir.) decided June 30, 1958. A\l- 
though the findings of the trial court and the inferences and con- 
clusions to be drawn therefrom are not entrenched with finality, 
Rule 52a is applicable to our review, United States v. U. 8. Gypsum 
Co., 383 U. 8. 364, 68 S. Ct. 525, 92 L. Ed. 746, and the findings 
should not be disturbed unless found to be ‘‘clearly erroneous’’. 
To be so disturbed the reviewing court must be ‘‘left with the defi- 
nite and firm conviction that a mistake has been committed.’’ 
United States v. U. 8. Gypsum Co., supra. We thus must affirm 
the trial court unless our evaluation of the stipulated facts leaves 
us with the firm conviction that a mistake has been made. 

In order to effectuate the regulatory purposes of the Inter- 
state Commerce Act the provisions of that Act should be liberally 
construed. In A. W. Stickle & Co. v. I. C. C. (10 Cir.) 128 F. 2d 
155, cert. denied 317 U. S. 650, this court stated : 


‘A carrier may not avoid the requirements of Part II, 
supra, by subterfuge or device, or by posing as a private car- 
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rier when, in substance and reality, he is engaged under indi- 
vidual contracts in transportation by motor vehicle of prop- 
erty in interstate commerce for compensation. Ownership of 
the commodity transported is not the sole test. The primary 
test in §§ 203 (a) (14) and 203 (a)(15) is transportation for 
compensation.’’ (Footnotes omitted.) 128 F. 2d 160. 


The court further stated: 


‘*What the court said in Georgia Truck System, Inc., v. 
Interstate Commerce Commission, 5 Cir., 123 F. 2d 210, 212, is 
apposite : 


‘We need not indulge here in any of these refine- 
ments. It is sufficient for us to say that the invoked stat- 
ute is a highly remedial one, that its terms are broadly 
comprehensive enough to bring within them all of those 
who, no matter what form they use, are in substance en- 
gaged in the business of interstate or foreign transporta- 
tion of property on the public highways for hire.’ * * * ”’ 
128 F. 2d 160. 


In the Fifth Circuit case cited the contention was made, as 
here, that the carrier was but leasing motor vehicles and was not 
engaged in transportation. The court held the contention to be 
valid in form only. We believe that to be equally true in the 
instant case. The history of Poynor and Lamb Trucking shows 
that its essential business is that of transportation, not the rental 
of motor vehicles. Nor is it a natural function of Utah Wholesale 
to transport bulk wheat from points in the mountain states to 
market in California. Utah Wholesale admittedly needs but one 
transportation service: drayage of its merchandise from Cali- 
fornia to distribution points in other states. This need could un- 
doubtedly be lawfully met by Utah Wholesale through its actual 
operation of leased trucks. But the need cannot be filled, free of 
I. C. C. regulation, by a trucking company who performs every 
single operative function of a contract carrier under the guise of 
a lease which, though purporting to give form to a five-year period, 
is destroyed in substance by a provision allowing contractual 
escape, without cause, by either party, upon fifteen days’ notice. 
Such an arrangement has no substance and lends support to the 
view that the lease arrangement is but a component part of an over- 
all plan to frustrate the purpose of interstate commerce regulation 
through unpermitted evasion rather than by bona fide avoidance of 
the provisions of the law. 

In 1955 and continuing until the initiation of this action the 
integration of the plan to unify an operation in interstate com- 
merce was emphasized by the common ownership and operation of 
the Trucking Co. and Load Service. Changes have since been made 
so that Load Service is now independent of the Trucking Co. in 
both ownership and management. This is a step in the right direc- 














NOVEMBER, 1958 193 








tion, Interstate Commerce Comm. v. Vincze, 151 F. Supp. 499, but 
is insufficient to raise the over-all plan to one of bona fide substance. 

Since we do not entertain a firm conviction that a mistake has 
been committed the judgment of the trial court is accordingly 
affirmed. 





Single or three-judge court—border point (St. Louis) in general increase case— 


findings—reparation. 


Capitol Packing Co., et al. v. United States, et al. (No. 5567) 


On September 23, 1958, the District Court for the District of Colo- 


rado found no error committed by the Commission in declining to award 
reparation in No. 30710, Sub-No. 24, (considered with Rath Packing 
Co. v. Ahnapee & W. Ry. Co., 296 I. C. C. 693,) growing out of the 
treatment of St. Louis as within Zone 1 in applying certain general 
increases. 








Quoting portions of the decision of the Court: 


... For a proper understanding of the issues involved herein, 
it will be necessary to trace briefly the background under which 
this dispute arose. 

Plaintiffs here are packing companies and a substantial por- 
tion of their business consists of shipping fresh meat between Den- 
ver and the eastern United States via railroad. In 1930 the Inter- 
state Commerce Commission issued a decision and order, reported 
as Western Trunk Line Class Rate Case, 164 I. C. C. 1, 200, which 
established zones and boundary lines for Western Trunk Line Ter- 
ritory for purposes of establishing rates to be charged by the rail- 
roads. Zone 1 of Western Trunk Line Territory was described 
fully, with St. Louis being on the boundary line, and illustrated 
by a map at Appendix G of that case. In 1947 and 1948 the Com- 
mission, in two emergency orders, Ex Parte 166, 270 I. C. C. 403, 
456, and Ex Parte 168, 276 I. C. C. 9, 113, allowed the railroads to 
increase their western rate factor by adding to the base rate in- 
creases of 20% and 8% for goods traveling from one point within 
Western Territory to another point within Western Territory other 
than Zone 1, and increases of 22144% and 9% for goods traveling 
from one point within Western Territory (other than Zone 1) toa 
point within Zone 1. Although it was clear under the 1930 decision 
that St. Louis, being on the boundary, was not to be treated as 
within Zone 1, the ex parte increases made no provision concern- 
ing the treatment of border points. Thereafter the railroads 
treated St. Louis as a point within Zone 1 for purposes of caleu- 
lating the authorized increases, and applied their published tariffs, 
with the higher rate, to plaintiffs’ goods traveling between Denver 
and St. Louis. 

This action of the railroads in treating St. Louis as within 
Zone 1 was challenged before the Commission, and in its decision, 
Increased Freight Rates, 1947, 279 I. C. C. 303 (referred to as 
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the Border Point case), the Commission noted that the railroads 
had departed from the usual rule regarding treatment of border 
points but also stated that, 


‘‘The treatment of border points is not specifically dealt 
with in the reports in Ex Partes Nos. 166 and 168, except (as 
to Cairo, Ill.).’’ 


The Commission found that the increased rates arrived at by 
treating St. Louis as within Zone 1, 


‘ 


‘ ,.. have resulted in rates which are, and for the future 
will be, unjust and unreasonable and unduly prejudicial to the 
extent that they exceed the rates hereinafter prescribed as 
maximum reasonable rates for the future, and our previous 
findings in Ex Parte Nos. 166 and 168 are hereby modified 
accordingly.’’ 


The Commission then set out new rate increases arrived at by 
applying the usual rule. Apparently, the Commission adopted the 
view in the (Border Point) decision that, inasmuch as the rail- 
roads were not specifically bound to any particular rule regarding 
treatment of border points by the two ex parte orders, they (the 
railroads) were free to apply a different rule to the increases and 
disregard the usual rule, until such time as the Commission specifi- 
cally ordered otherwise. 

In their complaint before the Commission, plaintiffs sought, as 
reparations from certain railroads, the difference between the rates 
arrived at by regarding St. Louis as on the boundary of Zone 1 
and the rates arrived at by regarding St. Louis as within Zone 1, 
for the period between the dates the increases were authorized and 
the date of the Commission’s decision in the Border Point case. 
There was no dispute over rates charged prior to the ex parte in- 
creases or subsequent to the Border Point case. 

Plaintiff alleged that the rate increases applied by the de- 
fendant railroads were in violation of Sections 1(5), 3(1) and 6(7) 
of the Interstate Commerce Act. Sec. 1(5) prohibits unjust and 
unreasonable rates, and Sec. 3(1) makes unlawful rates that give 
any undue or unreasonable preference or advantage. However, 
plaintiffs did not urge these grounds before the Commission, but 
relied on the argument that the rates were inapplicable under Sec. 
6(7), which prohibits charging higher rates than those in effect at 
the time. Plaintiffs contended that the rates charged were inap- 
plicable and therefore unlawful because they violated the Com- 
mission orders in the Western Trunk Line Class Rate Case, supra, 
and the two ex parte orders. By its report and order of September 
19, 1955, the Commission found that the rates assigned were not 
shown to have been or to be inapplicable, unjust, unreasonable, or 
otherwise unlawful, and plaintiff’s complaint together with the sev- 
eral other complaints contained in Docket No. 30710 were dis- 
missed. The Commission found that the Border Point case modi- 
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fied rather than affirmed the two ex parte cases and that therefore 
the rates imposed prior to the Border Point case were not 
inapplicable. 

This case was originally assigned to a specially constituted 
District Court of 3 Judges. Defendant’s answer asserted that it 
was not a proper action for consideration by a 3-Judge District 
Court and upon hearings duly had the 3-Judge Court sustained 
defendant’s contention and the 3-Judge Court was dissolved. 

The defendant, the U. S. A., did not oppose the Commission’s 
order and did not participate in its defense. The position of the 
Commission is that the order challenged by plaintiffs is valid and 
— in all respects and asks that plaintiffs’ complaint be dis- 
missed. 

Plaintiffs now advance two major grounds for remanding the 
case to the Commission. First, plaintiffs contend that the Border 
Point case did not modify prior orders because St. Louis was 
prescribed as a border point at all times during the period com- 
plained of by orders in existence prior thereto, and that the order 
is arbitrary, unreasonable and null and void because the Commis- 
sion applied the decisions in the Border Point, supra, and Hormel, 
infra, eases retrospectively. Second, plaintiffs contend that the 
ee failed to make essential findings of fact to support its 
order. 

Assuming that St. Louis had previously been prescribed as a 
border point in Commission orders, it should be noted that, the 
ex parte orders did not expressly include any rule or order regard- 
ing treatment of points on the boundary of a zone. Ex Parte 168, 
supra, quoted and relied on by plaintiffs, says, 


‘*Cairo, Illinois, should be treated as a border point be- 
tween the east and the southwest rather than as a point within 
eastern territory. Zone 1 Western Trunk-Line Territory ad- 
joins eastern territory on the west and its northern, western 
and southern limits are as defined in our decision in Western 
Trunk Line Class Rates, 164 I. C. C. 1, at page 200, and in the 
map opposite page 248.”’ 


Granting plaintiffs’ claim that this is a binding order, yet it merely 
determines boundaries and says nothing concerning treatment of 
points on those boundaries. 

In its decision in this case, the Commission, at pages 710-711, 
said, 

Following the decisions in Ex Parte Nos. 166 and 168, 
the carriers, in publishing rates reflecting the increases therein 
authorized, treated St. Louis, a point on the border of western 
territory and Zone 1 of western trunk line territory herein- 
after called zone 1, as a point entirely within zone 1. * * ® 
In the Border Point case it was found that the carriers had 
departed from the usual rule regarding the treatment of 
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border points, which is that points on territorial boundary 
lines are to be treated as within the territory of which the line 
forms the boundary and prescribed rates which became effec- 
tive on February 1, 1951, from and to various border points 
based on that rule. 

In Geo. A. Hormel & Co. v. Union Pac. R. Co., 289 I. C. C. 
691, in which the complainants in the instant proceeding 
were permitted to intervene, division 2, in dealing with this 
same question, said at page 697: 


It is clear that the rates prescribed in the proceeding 
referred to (the Border Point case) were for future appli- 
cation only, and that the Commission for the future modi- 
fied in certain respects, rather than affirmed, its finding 
unconditionally made. Recognition of such a modifica- 
tion as a basis for an award of reparation has no justifica- 
tion. 


That statement is applicable also to the applicability issue 
before us here. 


The issue here then is was the Commission obliged to give 
general application to one of its own rules, or could it restrict that 
rule’s application. Obviously there is no general rule of law as to 
which zone a border point shall be considered a part. The decision 
is at best an arbitrary one, and clearly one peculiar to the field of 
law in which the problem happens to arise. Certainly, this initial 
decision and rule was clearly a matter for the Commission, in ac- 
cordance with its broad powers of ratemaking. It therefore follows 
that whether any such rule or policy, once made, is to have general 
application within the field of ratemaking or restricted application 
to the set of rates for which it was originally designed is also a 
matter for the Commission to decide. This is so because the fixing 
of rates, the determination as to what rates are applicable, and the 
consistency of the Commission’s findings with those made by it in 
other cases are matters for the Commission alone. See Virginian 
Ry. Co. v. United States, 272 U. S. 658, 663, 47 S. Ct. 222, 224, 71 
L. Ed. 463 (1926) ; I. C. C. v. Union Pac. R. R. Co., 222 U. 8. 541, 
56 L. Ed. 308, 32 S. Ct. 108 (1912); New Process Gear Corp. v. 
New York Central R. Co., 250 F. 2d 569 (CCA 2d, 1957). This 
Court is aware of no general rule of law, in either the cases or the 
statutes, which prevents the Commission from setting forth differ- 
ent rules for applying different sets of rates, subject only to the 
statutory requirements that the rates, once arrived at, must be 
reasonable, just and nondiscriminatory, 49 U. 8. C. A. Sections 
1(5), 3(1), 6(7). The Commission made its decision in this case 
by refusing to give the original rule general application. We are 
of the opinion that it was within the power of the Commission to 
make this decision, and, having done so, this Court cannot reverse 
that decision or substitute another. 
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Concerning the application of the Hormel and Border Point 
cases, it seems clear from a reading of those cases that they were 
pertinent to the issues in the instant case. The Border Point case 
was a rehearing of Ex Parte 166 and Ex Parte 168, on which 
plaintiffs rely so heavily, and, as stated by the Commission, it modi- 
fied those cases for future application by applying the rule urged 
by the plaintiffs to the increases set forth. Plaintiffs cannot prop- 
erly rely on an original case, and, at the same time, not consider a 
rehearing which modified the original case. 

The Hormel case was cited below by the Commission as having 
considered, and resolved, the same central issue raised in this case, 
namely, the effect of the Border Point case. Plaintiffs seem to con- 
tend here that these two cases should not have been considered by 
the Commission because they were not mentioned by plaintiffs and 
the defendants offered no evidence before the Commission. As 
was said by this Court in Ward Transport v. United States, 125 F. 
Supp. 363, 368, affd. 348 U. S. 979, 75 S. Ct. 570, 99 L. Ed. 762 
(1954). 


‘*The Commission is an expert body within its field. Part 
of that experience comes from its experience in previous cases. 
Certainly, in our opinion, the Commission has the right to 
refer to experience in other cases as a guide for the application 
of its expert knowledge in a particular case.”’ 


See also United States v. Pierce Auto Lines, 327 U. S. 515, 530, 90 
L. Ed. 821, 66 S. Ct. 687 (1946). We believe the Commission 
properly determined that the Border Point and Hormel cases were 
dispositive of the issues in this case. 

This brings us to plaintiffs’ second grounds for challenging 
the Commission’s decision below, namely that the Commission 
failed to make essential findings of fact. As pointed out by the 
Commission in its brief before this Court, Sec. 14(1) of the Inter- 
state Commerce Act requires only, 


‘‘That whenever an investigation shall be made by said 
Commission, it shall be its duty to make a report in writing in 
respect thereto, which shall state the conclusion of the Commis- 
sion, together with its decision, order, or requirement in the 
premises; and in case damages are awarded such report shall 
include the findings of fact on which the award is made.’’ 


Following this, the Courts have held that the Commission is not 
required to make formal and precise findings of fact except where 
damages are awarded. United States v. B. d& O. R. Co., 293 U. S. 
454, 464, 79 L. Ed. 557, 55 S. Ct. 268 (1935) ; Manufacturers R. Co. 
v. United States, 246 U. S. 457, 489-490, 62 L. Ed. 831, 38 S. Ct. 
383 (1918). See also, 5 U. S. C. A. 1007(b). The most frequently 
cited rule regarding the findings necessary to support a Commission 
order is that contained in Alabama G. 8S. R. Co. v. United States, 
340 U. S. 216, 228, 95 L. Ed. 225, 71 S. Ct. 264 (1951), where the 
Supreme Court said, 
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‘**The statute requires the Commission only to file a writ- 
ten report, stating its conclusions, together with its decision 
and order. *** Of course section 14(1) does not relieve the 
Commission of the duty to make basic * * * findings essential 
to the statutory validity of an order, * * * And the basic 
findings essential to validity of a given order will vary with 
the statutory authority invoked and the context of the situa- 
tion presented.”’ 


In this case, the Commission stated the issue, cited its own 
prior decisions disposing of that issue, and concluded with the 
following finding. 


‘We find that the rates assailed are not shown to have 


been or to be inapplicable, unjust, unreasonable, or otherwise 
unlawful.”’ 


This finding covers the grounds on which the rates were challenged 
by the plaintiffs, and is sufficient to support the Commission’s 
order denying reparation. See Chicago, Burlington & Quincy R. 
R. Co. v. United States, 60 F. Supp. 580 (D. C. Ky. 1945) ; John- 
ston Seed Co. v. United States, 191 F. 2d 228 (CCA 10, 1951). 

Concerning plaintiffs’ contention that the Commission failed 
to make specific findings on other matters, as was said in Ward 
Transport v. United States, supra, 


‘ 


‘... it seems sufficient to say that the Commission by its 
positive findings impliedly made the negative findings which 
the companies insist should have been made.’’ 


Therefore, it is the conclusion of this Court that the Commis- 
sion’s decision contained all the findings and conclusions necessary 
to decide and dispose of the case; that the evidence supports the 
findings of the Commission, and that the Commission committed 
no error of law. 





Varying proportionals dependent upon destination—discrimination and prejudice 
under Sections 2 and 3. 


Koppers Co. v. United States, et al. (No. 16395) 


On September 24, 1958, a three-judge court for the Western District 
of Pennsylvania sustained the Commission, which had dismissed the 
complaint attacking varying proportional rates dependent upon destina- 
tion in No. 31264, Koppers Company, Ine. v. The Chesapeake & Ohio 
Railway Co., 301 I. C. C. 284. 

Quoting from portions of the decision of the Court: 


Whenever a charge is made before the Commission that vary- 
ing proportional rates constitute ‘‘an unjust discrimination’’ or 
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‘‘undue or unreasonable prejudice or disadvantage’’ within the 
respective meanings of Section 2 and 3(1), the burden is on the 
complainant to establish, if he is alleging a violation of Section 2, 
that the railroad is charging him a greater compensation for doing 
(1) a like and contemporaneous service in the transportation of 
(2) a like kind of traffic (3) under substantially similar cireum- 
stances and conditions. Similarly, if a violation of Section 3(1) 
is charged, the burden is on the complainant to establish also that 
the railroad is subjecting him to an undue or unreasonable preju- 
dice or disadvantage. 

The facts are not in substantial dispute and may be summar- 
ized as follows: 

Koppers owns and operates a merchant coke plant at Kearny, 
New Jersey, hereinafter referred to as the New York Seaboard. 
One of its competitors, the Connecticut Coke Company, owns and 
operates a merchant coke plant at New Haven, Connecticut, here- 
inafter referred to as the New England Seaboard. Coal is the 
basic raw material which is converted into coke and other products 
at these plants. Both of these companies acquire their coal from 
the same southern mines and transport said coal over the same 
southern railroads to Hampton Roads. This rail transportation is 
regulated by the Interstate Commerce Commission under 49 U. 8. 
C. See. 1(a). The coal is then trans-shipped by water carriers from 
Hampton Roads to the New York and New England Seaboards. The 
water transportation is not subject to regulation by the Interstate 
Commerce Commission. 49 U. S. C. Sect. 903(b). The service 
which the southern railroads perform with regard to this coal is 
identical between southern mines and Hampton Roads. 

The coal is billed from the mines to Hampton Roads to Eastern 
Gas and Fuel Associates. Eastern Gas and Fuel Associates not 
only pay the coal producers for the coal, but also the railroad 
charges. Contractural understandings exist between Koppers, its 
competitors and Eastern whereby Eastern sells the coal on both 
the New York and New England Seaboards. Eastern directs the 
railroads to dump the coal into colliers owned by a subsidiary of 
Eastern and uses the same ocean-going facilities whether the desti- 
nation of the coal is the New York Seaboard or New England Sea- 
board. Although Koppers and its competitors do not pay the rail- 
road charges or the cost of the coal, or the payment of the water 
transportation charges directly to those performing the services or 
producing the commodity, each of the consignees on either the New 
York or New England Seaboard absorb said charges and costs paid 
or furnished by Eastern or its subsidiary to the competitors. 

Prior to May 2, 1952, the rates charged the plaintiff and its 
New Haven competitor for the southern mines-Hampton Roads 
transportation of the coal was the same. Since May 2, 1952, with 
the permission of the Commission, the railroads have been charging 
Koppers twenty cents per ton more for the southern-mines-Hamp- 
ton Roads transportation of coal destined for the New York Sea- 





I. C. C. PRACTITIONERS’ JOURNAL 





board than they have been charging the Connecticut Coke Company 
as to coal destined for the New England Seaboard. 

The plaintiff contends the rates permitted by the Commission 
are illegal and discriminatory on two separate and distinct legal 
theories : 

1. They are illegal under Section 2 because they impose a 
higher rate on complainant Koppers than they impose upon their 
competitors for the same rail service. That the commission in 
allowing this differential bottomed its decision upon impermissible 
grounds; the different ultimate destinations, and commercial and 
competitive circumstances affecting the movement of the traffic 
after it leaves the terminal at Hampton Roads. 

2. The rate is illegal under Section 3(1) because it causes 
plaintiff an undue and unreasonable prejudice and disadvantage 
by the higher rate it charges above the rate of its competitors and, 
in particular, above the rate of the Connecticut Coke Company, 
which higher rate has lost complainant business and has caused it 
to suffer a loss of profits. 

The defendants and intervenor defendants contend: 

1. The Interstate Commerce Commission has long recognized 
the lawfulness of varying proportional rates and the essential role 
which such rates perform in the nation’s rate structure. 

2. The Supreme Court of the United States has consistently 
held that proportional rates which vary depending upon circum- 
stances of origin, destination, competition and commerce are not 
unlawful. 

3. Proportional rates which vary depending upon the origin 
or destination of traffic are integral parts of the rate structure at 
the present time. 

4. Plaintiff’s allegation that the varying proportional rates 
here in issue violate Section 3(1) of the Act is without foundation. 

5. Varying proportional rates, such as those here involved, 
are a necessary instrument of the national transportation policy. 

Under either of these two sections issues of fact are presented 
for the determination of the Interstate Commerce Commission. If 
the Commission find that, in light of all the circumstances and 
conditions surrounding the transportation, there is no violation of 
these sections, and if its findings are supported by substantial 
evidence in the record as a whole and furnish a rational basis for its 
conclusion, then the Commission’s determination is unassailable. 

The proportional rates which provide a 20 cents per ton lower 
charge for the movement of southern coal ultimately destined to 
New England Seaboard than for that destined to New York Sea- 
board resulted from the authority of the Commission. Ez Parte 
175, Increased Freight Rates, 284 I. C. C. 589, dated April 11, 1952. 

The Sections of the Act involved contemplate that there shall 
be a tribunal capable of determining whether in given cases the 
services rendered are like and contemporaneous, whether the re- 
spective traffic is of a like kind, and whether the transportation is 
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under substantially similar circumstances and conditions. Tezas 
and Pacific Railway Co. v. I. C. C. 162 U. 8. 197, 213, 218, 219. 

The Interstate Commerce Act does not attempt to define an un- 
lawful discrimination with mathematical precision. Instead, differ- 
ent treatment for similar transportation services is made an unlaw- 
ful discrimination when undue, unjust, unfair, and unreasonable. 
The courts have always recognized that Congress intended to com- 
mit to the Commission the determination by application of an in- 
formed judgment to existing facts, of the existence of forbidden 
preferences, advantages and discrimination. United States v. Chi- 
cago Trucking Co., 310 U. S. 344, 352, 353. 

Under the provisions of the Act in question, which provides 
that charges must be reasonable, that discrimination must not 
be unjust, and that preference or advantage to any person, firm, 
corporation or locality must not be undue or unreasonable, it is 
necessarily implied that strict uniformity is not to be enforced; 
but that all circumstances and conditions which reasonable men 
would regard as affecting the welfare of the carrying companies, 
and of the producers, shippers and consumers, should be considered 
by the tribunal authorized and empowered to carry into effect and 
enforce the provisions of the Act. Texas and Pacific Ry. Co. v. 
I. C. C., supra. 

A violation of Sections 2 and 3(1) of the Interstate Commerce 
Act is not established by proof that the rail rate for transporting 
like commodities between identical points varies depending on the 
primary origins or ultimate destinations of the commodities since 
rate variations under such circumstances are not per se illegal, but, 
on the contrary, are characteristic of the rail rate structure. It is 
not necessarily unlawful to charge different rail rates, depending 
on the primary origins or ultimate destinations of the traffic, for 
performing the same physical transportation in moving like com- 
modities between identical points. I. C. C. et al v. Inland Water- 
ways Corp., et al., 319 U. 8S. 671; John J. Serry v. Southern Pacific 
Co., 18 I. C. C. 554, 556 (1910) ; Erickson Co. v. C., M. & St. P. Ry 
Co., 29 I. C. C. 414, 416 (1914) ; Scott-Mayer Commission Co. v. 
C. R. I. and P. Ry. Co., 28 I. C. C. 529 (1913) ; Export Rates on 
Grain and Grain Products, 31 I. C. C. 616, 619 (1914); State of 
Towa v. B. & O. R. R. Co., 46 I. C. C. 595, 599 (1917). 

On the contrary, the burden is on the complainant, Koppers, to 
prove that in light of all the circumstances attendant on the entire 
transportation involved in each instance—not simply the segment 
of the hauls for which the proportional rates are fixed—the rate 
variations constitute an unjust discrimination (Section 2) or undue 
prejudice (Section 3(1)). State of Iowa v. B. & O. R. R. Co., 
supra. 

Although the court is not bound by the construction placed on 
the Act by the Interstate Commerce Commission, where the con- 
struction is not doubtful, a definitely settled administrative con- 
struction is entitled to the highest respect ; and, where acted on for 
a number of years, such construction will not be disturbed except 
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for cogent reasons. United States v. Mo. Pac. R. Co., 278 U.S. 269, 
280; United States v. American Trucking Associations, 310 U. S. 
534,549 ; United States v. Alabama Railroad Co., 142 U. 8. 615. 

Complainant contends that its legal question is supported by 
the following authorities; Interstate Commerce Commission v. 
Mechling, 330 U. S. 567; James McWilliams Blue Line, Inc. v. 
United States, 100 F. Supp. 66, affirmed 342 U. S. 951; Wight v. 
United States, 167 U. S. 512; Interstate Commerce Commission v. 
Baltimore & Ohio Railroad Company, 225 U. 8S. 326; Seaboard Air 
Tine Railway Company v. United States, 254 U. S. 59. 

Each of the cases can be distinguished from the facts and cir- 
cumstances to the case at bar. 

In Re: Mechling; it was held that in the absence of greater 
costs to the railroad, the Commission could not permit or require 
railroads to charge higher proportional rates for the transportation 
of grain east of Chicago where it was transported to Chicago by 
barge, than where it came to Chicago by water or railroad ship- 
ments. 

Blue Line held, where coal was transported by rail and then 
by water to the New England Seaboard, a higher proportional rate 
was not sustainable where the sole basis therefor was the fact that 
the coal was transported from the New England port to the interior 
by barge rather than by rail. 

Wight held, where a railroad transports the same commodity 
for two shippers under the same circumstances, a rebate cannot be 
given one consignee for cartage from the railroad facility to the 
eonsignee’s warehouse unless a similar rebate is given to all simi- 
lar consignees. (In this decision the Supreme Court did not dis- 
cuss or refer to their prior ruling in Tezas-Pacific Railway Co., 
supra. It can be reasonably concluded that it was not intended to 
limit the prior holding that a difference in primary origins or ulti- 
mate destinations of shipments was a different circumstance justi- 
fying a difference in rates.) 

B. & O. held, it was discriminatory for a railroad to charge a 
lower rate to railroads for the hauling of coal which was to be used 
by them as fuel than what was charged for a similar haul for other 
users of coal. 

Seaboard, did not involve the validity of proportional rates 
depending upon the ultimate destination of traffic. It held un- 
lawful a railroad absorbing switching operations for shippers when 
using competitive lines but not when shippers used the railroad’s 
own lines. 

A study of the authorities which have reviewed proportional 
railroad rates leads to the conclusion that rate structures are not 
designed merely to favor the revenues of producers and carriers. 
The Commission has the consumer interest to safeguard as well. 
And when it undertakes to accommodate the interests of the three, 
great complexities are often encountered. The economics of the 
bituminous coal industry have baffled even experts. We would de- 
part from our competence and our limited function in this field if 
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we undertook to accommodate the factors of transportation condi- 
tions, distance and competition differently than the Commission 
has done in this case. That is a task peculiarly for it. In fashion- 
ing what the Commission called a differentially related and finely 
balanced rate structure for this coal, there is no place for dogma 
or rigid formulae. The problem calls for an expert, informed 
judgment on a multitude of facts. The result is that the adminis- 
trative rate-maker is left with broad discretion as long as no statu- 
tory requirement is overlooked. Yet that is, of course, precisely 
the nature of the administrative process in this field. Board of 
Trade v. United States, 314 U. S. 534, 548; New York v. United 
States, 331 U. S. 264, 347-349; Ayrshire Collieries Corp. et al. Vv. 
United States, 335 U.S. 573. 

It appears since Texas-Pacific Railway Co., supra, it has been 
recognized that varying proportional rates are an integral part of 
the railroad rate structure. That it is the duty of the Commission 
to consider not only the wishes and interests of the shippers and 
merchants, but to also consider the desire and advantage of the 
carrier, the interest of the public, and competitive factors in the 
origin or terminal territories. Ayrshire Collieries Corp. et di. Vv. 
United States, supra; New York v. United States, supra. 

The Commission found various conditions and circumstances 
that distinguished the New England Seaboard from the New York 
Seaboard area in giving approval to the proportional rates in this 
proceeding : 

(a) The substantial diminishing movement of coal from the 
southern mines to New England Seaboard. 

(b) The lack of production of coal in New England areas. 

(ec) Shipments of coal to New England areas from southern 
mines, rail and oceanic transportation, shipments of coal from 
Pennsylvania and West Virginia by rail routes and rail-water 
routes. 

(d) No southern steam coal shipped by rail-oceanic transporta- 
tion to New England. 

(e) No market of southern mines for steam coal in New York 
Seaboard area—all such coal shipped from northern mines. 

The complexities and involvements of railroad rates are not to 
be shifted from the shoulders of the experts commissioned to 
handle them to the backs of the judiciary; nor are the broad pow- 
ers of judgment conferred upon the experts to be unduly hamp- 
ered. Western Paper Makers’ Chemical Co. v. United States, 271 
U. 8. 268. 

How well the Commission utilized the evidence before it or 
what weight it assigned to its various parts is not a matter upon 
which the court may rule. I. C. C. v. City of Jersey City, 322 
U. 8. 503. 

Correctness of reasoning, soundness of conclusion or basis for 
determination under the overall problem of ratemaking are not to 
be inquired into by the courts. Virginia Ry. Co. v. United States, 
272 U.S. 658. 
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So in a case of alleged discrimination, findings of fact made by 
the Interstate Commerce Commission as to the likeness of contem- 
porary transportation services rendered by carriers to different 
shippers and as to the substantial similarity of the circumstances 
and conditions in which they were rendered, cannot be disturbed by 
the courts where the action of the Commission is neither arbitrary 
nor in excess of its authority. Seaboard Air Line Ry. Co. v. United 
States, supra. 

It is our judgment the Commission acted within the provisions 
of law in fully considering all the circumstances and conditions 
which reasonably applied in the promotion of commerce, i.e., the 
interests of the southern coal operators, the railroad carrying com- 
panies, traders and shippers in the competitive economic areas, and 
the welfare of the communities and public generally. 

The questions posed as to whether the proportional rates are 
unjust or discriminatory under the circumstances which here exist 
create factual matters to be determined by the Commission and not 
the courts; and its findings on those questions will not be disturbed 
if supported by substantial evidence on the record considered as 
a whole. Universal Camera Corp. v. N. L. R. B., 340 U. 8. 474. 

We must, therefore, determine if substantial evidence exists in 
the record to support the findings and conclusions of the Com- 
mission. If there does, the proceeding is without legal founda- 
tion. If there does not, the complainant is entitled to some relief 
either before the Commission or the statutory court. 

The general principles applicable in determining the adequacy 
of the findings of the Commission and the sufficiency of the sup- 
porting evidence are well established. The requirements of the law 
are met if the Commission’s findings include the ultimate ones 
specified by the statute and provide a rational basis for its deci- 
sion, and if the findings are in turn supported by substantial evi- 
dence in the record considered as a whole. Rochester Tel. Corp. v. 
United States, 307 U. S. 125, 145-146; Mississippi Valley Barge 
Line Co. v. United States, 292 U. S. 282, 286-287; Universal Cam- 
era Corp v. N. L. R. B., supra. 

The weight given to an administrative finding is well estab- 
lished. Interstate Commerce Commission v. Union Pacific RR, 222 
U. S. 541, 547. The court cannot consider the expediency or wis- 
dom of the order, or whether, on like testimony it would have made 
a similar holding. United States v. Pierce Auto Freight Lines, 327 
U. S. 515, 535-536. It is not the court’s province to inquire into 
the soundness of the Commission’s reasoning, the wisdom of its 
decisions, or the consistency of its conclusions with those reached 
in similar cases. Georgia Comm. v. United States, 283 U. S. 765, 
777. Furthermore, as stated in Interstate Commerce Commission 
v. Jersey City, supra, ‘‘the Commission’s order does not become 
suspect by reason of the fact that it is challenged. It is the prod- 
uct of expert judgment which carries a presumption of validity.’’ 
In short, the findings of an administrative body should not be set 
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aside unless the record ‘‘clearly precludes’’ the decision of the 
administrative body ‘‘from being justified by a fair estimate of 
the worth of the testimony of witnesses or its informed judgment 
on matters within its special competence or both.’’ Universal 
Camera Corp v. N. L. R. B., 340 U. 8. 474, 490. 

It is likewise well established that while the essential findings 
of the Commission must be supported by substantial evidence in 
the record as a whole, consideration of the weight and value of the 
evidence and the inferences to be drawn therefrom are matters for 
the Commision alone. New England Divisions Case, 261 U. S. 
184, 204; I. C. C. v. Union Pacific RR., supra at p. 547; Capital 
Transit Co. v. United States, 97 F. Supp. 614, 619; Lang Transp. 
Corp. v. United States, 75 F. Supp. 915, 930. 

In addition, it is not necessary that the findings be precise 
and detailed for ‘‘so long as the agency makes amply clear the 
factual basis upon which it has proceeded, there can be no ground 
for complaint.’’ Capital Transit Co. v. United States, supra. 

Complainant Koppers has failed to establish that the varying 
proportional rates have caused unjust discrimination under Sec- 
tion 2, or undue prejudice to it or unreasonable preference to its 
competitors under Section 3(1). Nor has complainant met the 
burden as required by law as to the financial losses alleged to 
have been sustained as the proximate result of the proportional 
rates permitted by the Commission. 

It is our considered judgment the Interstate Commerce Com- 
mission has properly carried out the powers and duties conferred 
upon it by the Interstate Commerce Act, that the Commission’s 
findings of fact are fully supported by substantial evidence, and 
that the Commission has properly interpreted and applied the 
applicable principles of law. Accordingly, plaintiff’s motion for 
summary judgment should be denied, and motions of defendant 
and intervening defendants for summary judgment should be 
granted, and the complaint dismissed. 





Omitted testimony—dqualification of witness—failure by Commission to discuss all 
portions of testimony. 


Columbia Transportation Co., et al. v. United States, et al. No. 17069. 


On October 2, 1958, a three-judge court for the Eastern District of 
Michigan, Southern Division, declined to enjoin the order of the Com- 
mission approving a reduced rail rate on sulphur, minimum 100,000 
pounds, from Chicago to Detroit, the commodity having been brought 
to Chicago by barge. 

Quoting portions of the opinion of the Court relating to the ques- 
tions of evidence and qualification of a witness: 


On April 11, 1956, the Commission issued its report concluding 
that the rate under investigation was just and reasonable, and 
entered its order discontinuing the proceeding. On June 25. 1956, 
plaintiff Columbia Transportation Company, Inc., Roen Steam- 
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ship Company and the Great Lakes Ship Owners Association filed 
a joint petition for further hearing before the Commission, or in 
the alternative, reconsideration by the Commission, or oral argu- 
ment. On September 13, 1956, the Commission denied the last 
mentioned petition. On February 13, 1957, plaintiffs Columbia 
Transportation Company, Inc., Roen Steamship Company and the 
Great Lakes Ship Owners Association filed a joint petition for 
waiver of § 101(e) of the General Rules of Practice and for leave 
to file on the same day a petition for correction of the record of the 
proceedings to include testimony omitted from the transcript, and 
reconsideration by the Commission on the merits, upon the record 
as corrected. On May 31, 1957, the Commission granted leave to 
file the petition, but denied the request for correction of the record 
and for reconsideration of the case on the merits. . . . 

In their testimony as to the cost to the shipper of having 
sulphur brought by barge to Chicago and rail to Detroit, the rail- 
roads included a charge of 45 cents per gross ton for transfer from 
barge to rail at Chicago. The largest user of crude sulphur at 
Detroit is General Chemical. Contending that the transfer charge 
of 45 cents at Chicago was too high, the plaintiff offered a witness 
Durant, who attempted to testify that the transfer at Chicago 
could be made at a cost of approximately 25 cents if General 
Chemical would itself make the transfer, using its own dock and 
other facilities located in Chicago. The witness was manager of a 
dock at Saginaw, Michigan, and had served as Captain of lake 
vessels transporting sulphur. He had no actual experience with 
such a transfer operation and testified that at his employer’s dock 
at Saginaw they had not actually handled any sulphur, but handled 
considerable tonnage of scrap iron, and used a magnet rather than 
the bucket used in the sulphur operation. He did indicate, how- 
ever, that he felt the handling rate per ton would be comparable. 
He said that he had visited the General Chemical plant in Chicago 
on two occasions, the most recent visit being one and one-half years 
before giving his testimony. He did not go there to study cost 
account methods; he did not know stevedoring charges in Chicago 
at General Chemical plant and he had actually no first hand knowl- 
edge of what it would cost General Chemical to transfer a ton of 
chemical from a barge to an open top rail car. His company did 
not handle any barges at Saginaw. After extended examination 
of this witness, the examiner sustained an objection to the intro- 
duction of Exhibit 20 which contained this witness’ estimate of the 
cost of transfer at Chicago based upon his assumption that the 
work could be done by General Chemical with its own facilities. 
Representatives of the General Chemical testified that they would 
not use their own facilities to make the transfer referred to, as it 
would not be in keeping with their method of operation there. 

We feel that it was within the competence of the examiner and 
the Interstate Commerce Commission to conclude whether or not 
the witness Durant possessed sufficient qualifications to give an 
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opinion or estimate on the cost of the transfer operation in question. 
Our reading of the testimony does not convince us we should find 
error in the questioned ruling. 

The language of the U. S. Supreme Court in the case of Spiller 
vs. Atchison, T & 8 F RR Co., 253 U. S. 117, guides our thinking 
in this regard: 


‘“Whether he had shown such special knowledge as to qualify 
him to testify as an expert was for the Interstate Commerce 
Commission to determine; and its decision thereon is not to be 
set aside by the courts unless clearly shown to have been un- 
founded, which cannot be said in this case.’’ 


We conclude, also, that even if the evidence of the witness 
Durant should have been received for whatever it was worth, it 
would not affect the final decision of the Interstate Commerce Com- 
mission. The testimony that 20 cents per ton could be saved in the 
transfer operation at Chicago was bottomed upon the assumption 
that General Chemical would perform this transfer with its own 
equipment and its own facilities. The uncontradicted evidence, 
however, is that General Chemical would not perform these serv- 
ices and, according to its representatives who appeared as witnesses, 
it did not have facilities to do this work in keeping with the efficient 
operation of its business. This testimony is not denied. In addition 
to this, it is obvious that General Chemical had a right to purchase 
total transportation service from origin to destination the same as 
any other purchaser of sulphur. 

Another question of claimed procedural impropriety arises 
from the following circumstances: At the hearing before the ex- 
aminer, a witness for the water carriers, protestants there, read a 
prepared statement. The court reporter did not take this state- 
ment in full, but relied upon a copy thereof which was furnished 
to him. In writing up the transcript, which was before the Com- 
mission on its hearing, the stenographer failed to include a portion 
of the prepared statement. After the Commission had made its 
decision and after it had denied applications for further hearing, 
reconsideration and oral argument, the Columbia Transportation 
Company, Inc., and its allied protestants, becoming aware of the 
omission from the transcript, filed a petition to correct the record 
so as to include the omitted testimony. This was filed February 
13, 1957, and included a prayer that the Commission reconsider the 
merits of the case upon the record as corrected. On May 31, 1957, 
the Commission granted the protestants leave to file the mentioned 
petition, but denied the request for correction of the record and for 
reconsideration. Apparently assuming that the transcript was 
complete, protestants’ counsel included a digest of the missing 
portion of the testimony in their brief which presented protestants’ 
ease to the Commission, and argued its importance on the questions 
under consideration. The petition to correct the record and for 
reconsideration included a recital of the omitted testimony. In 
entering the last mentioned Order, the Commission stated: 
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‘‘More than ten months prior to the filing of the petition, : 
essential portions of the omitted evidence were referred to by 
the protestants in their petition for further hearing and re- 
consideration, and it does not appear that the matter omitted 
from the transcript of the testimony is such that its omission 
prejudiced the protestant water carriers.’’ 


Briefs filed by the plaintiffs in this court charge the Commis- 
sion with error; first, because it is claimed the Commission decided 
the case without having before it all testimony taken before the 
examiner; and secondly, because by finding that its omission did 
not prejudice the protestant water carriers, they considered matters 
outside of the record. In their brief before this Court, plaintiffs say 
that : 

‘‘the Commission carefully spells out * * * that it has con- 

sidered testimony not in the record * * *”’’ 


The brief then charges that: 


‘‘The Commission capriciously declined to make the entire 
record available either for its own consideration, the use of 
plaintiffs, or for consideration by this Court.’’ 

It is quite obvious that these plaintiffs, protestants before the 
examiner and before the Interstate Commerce Commission, had the 
omitted testimony considered by those who passed upon the merits 
of their contentions. Whether there were mechanical defects in the 
procedure should not be considered by this Court unless such de- 
fects affected the merits of the case, and in some way deprived plain- 
tiffs of opportunity to fully present their position. We do not 
believe that there was any prejudice and, therefore, decline to find 
prejudicial error in the action of the Interstate Commerce Com- 
mission in failing to formally correct the record and reconsider the 
case on the basis of the so-called corrected record. 

Plaintiffs assert that the Commission’s Order ignored evidence 
offered by them, and recite evidence which they claim the Commis- 
sion ignored. The fact that the Commission did not in its report 
discuss various portions of testimony offered by plaintiffs, and give 
its reasons why it did not accept such evidence as controlling its 
decision, does not, in our opinion, constitute ignoring that evidence. 
Inasmuch as the Commission’s report contained ultimate facts 
which it found from the record, it cannot be said that the Commis- 
sion ignored any evidence that was before it. Failure to give to 
evidence the weight claimed for it by a party does not amount 
to ignoring such evidence. 








Wasteful operation—circuity—Commission’s duty to weigh conflicting interests— 
basic findings versus statement of contentions of the parties—Section 6(8) of 
the Act—record not supporting conclusion. 


Southern Railway Company, et al. v. United States, et al. No. 1462 
On September 24, 1958, a three-judge court for the Middle District 
of Georgia set aside the order of the Commission in I & S 6538, Routing, 
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Coal, Louisville & Nashville Railroad and Nashville, Chattanooga & St. 
Louis Railway to Georgia Southern and Florida Railway, 300 I. C. C. 
125, and remanded the case back to the Commission for further proceed- 








‘Quoting portions of the decision: 


For many years there has been in effect a joint rate on coal 
originating on the lines of the L. & N. and N. C. & St. L., (herein- 
after sometimes collectively called L. & N.) and the several roads 
covering the following four routes: 


(1) Louisville and Nashville to Atlanta; Southern to Macon; 
Georgia Southern to destination. 

(2) Louisville and Nashville to Atlanta; Georgia Railroad to 
Macon; Georgia Southern to destination. 

(3) Louisville and Nashville to Atlanta; Central of Georgia 
to Macon; Georgia Southern to destination. 

(4) Louisville and Nashville to Atlanta; Atlantic Coast Line 
to Cordele; Georgia Southern to destination. 


The Georgia Southern is a subsidiary of the Southern Railway 
Company and is operated as an integral part of the Southern sys- 
tem. Thus, in each of the above routes, final delivery is made by 
the Southern. 

The Commission made findings to the effect that, from the 
common gateway, Atlanta, the distance to Warner Robins, Georgia, 
called by the Commission in its brief here, ‘‘a representative desti- 
nation’’ are for the several numbered routes: (1) 104 miles; (2) 
219 miles; (3) 119 miles; (4) 220 miles. Each of them requires 
an interchange of cars at Atlanta, and each of them, except No. 
(1), requires a second interchange at Macon in routes (2) and (3), 
and at Cordele in route (4). In the case of No. 4, Coast Line from 
Atlanta and Georgia Southern to Warner Robins, there is a back- 
haul of approximately 48 miles. 

Seeking to eliminate the joint rate as existing for all routes 
except the direct route, No. (1), and thus obtaining for itself the 
maximum haul without effective competition, the Southern filed 
with the Commission schedules proposing to eliminate the joint 
rates. : 
Thus, it is clear that the Commission based its decision that 
the cancellation of the bridge routes would not be consistent with 
the public interest on three propositions: (1) the routes identified 
above as (2), (3) and (4) are not unduly circuitous; (2) shipper 
testimony is in favor of continuing those routes; and (3) the needs 
of commerce generally and of the national defense require the 
maintenance of the status quo. 

There should not, at this late date, be much dispute over the 
scope of the court’s review of actions of the Interstate Commerce 
Commission. Undoubtedly the Interstate Commerce Act charges 
the Commission with the duty of promoting ‘‘adequate, economical, 
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and efficient service, and of fostering sound economic conditions 
in transportation.’’ It is also obvious that some of these require- 
ments may be mutually inconsistent in particular situations. For 
example a sound economic condition in transportation may require 
a balance between the wasteful duplication of facilities and services 
on the one hand and the need for healthy competition on the other. 
The balancing of these demands is, we think, peculiarly within 
the jurisdiction of the Commission. Thus, in addition to the usual 
injunction that the courts must not upset factual determinations 
of administrative tribunals, if supported by adequate findings 
of fact based on substantial evidence from the record as a whole, 
we are here required to recognize that there are also certain quasi 
policy determinations that are inviolate insofar as they are shown 
to be made within the framework of the law and on an adequate 
factual basis. 

Plaintiff here contends that the Commission’s order is errone- 
ous because it is clearly based on an improper construction of 
Section 6(8) of the Interstate Commerce Act, whose application 
to the proven facts here vitiate the conclusions, and that, aside 
from the national defense ground, the Commission’s conclusions 
are not based on specific findings having adequate support in the 
evidence. 

The Commission replies that the reference in the order to 
Section 6(8) is illustrative only and is not made the basis of the 
holding, and even if ‘‘inappropriate,’’ this would be no basis for 
setting the order aside. It further argues that ‘‘all required 
findings were made and that its conclusion is a natural one.’’ 

We conclude that on the present record the decision of the 
Commission cannot stand. It is not fruitful to belabor the question 
whether the percentage of circuity of the bridge routes is to be 
determined by taking the straight line (Southern route) distance 
between the gateway at Atlanta to destination or by taking into 
consideration the added distance over the L. & N. before the coal 
is delivered to one or the other of the indicated routes. It stands 
without possibility of contradiction that as to two of the bridge 
routes, Nos. (2) and (4), the distance from the interchange at 
Atlanta to the selected destination is more than twice as long as 
the shortest route—219 and 220 to 104, respectively. It is also 
undisputed that such routes involve an additional interchange 
to the Southern either at Macon or at Cordele. A strong case 
was made in the record that this amount of ‘‘circuity’’ was un- 
economical. It can hardly be questioned that in the classical eco- 
nomic sense there is a waste or loss in the extra haulage involved 
in carrying any commodity twice as far as is necessary. The record 
here discloses without dispute that this economic loss is also a 
practical one. It is, of course a loss which in the long run must 
ultimately be borne by the public, and it is thus one which it is 
the duty of the Commission to seek to avoid, unless there are 
countervailing considerations. 
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Use of the words ‘‘economical’’ and ‘‘economic’’ in the 
National Transportation Policy clearly demonstrates the intent of 
Congress that one of the primary concerns of Congress is to have 
the Commission give serious attention to the matter of providing 
economical transportation; that is, transportation at as low rates 
to the public as may be consistent with the other requirements of the 
Policy. We think it not amiss to note that following a special 
report of a subcommittee on Surface Transportation of the Senate 
Committee on Interstate and Foreign Commerce, and a special 
message from the Secretary of Commerce, Congress, at the session 
just ended, passed legislation to make funds available to the rail- 
roads. 72 Stat. 568, 1958 U. S. Code Congressional and Adminis- 
trative News, 2969. The whole import of this legislation is that 
funds for the development of needed facilities for the railroads 
are not available at current interest rates or in the capital market 
from ordinary commercial sources. A significant comment appears 
in the subcommittee report which is part of the legislative history 
of this amendment to the Interstate Commerce Act: 


‘¢*The railroad industry has not, in the subcommittee’s opinion 
been sufficiently interested in self-help in such matters as. . 
abolishing of unnecessarily circuitous routes for freight move- 
ments.’’ 


Wasteful operation, regardless of what particular carrier 
suffers the economic loss temporarily, is one of the things to be 
avoided if the elimination of the wasteful procedure does not run 
counter to other mandates of the Act. 

We think, therefore, that on this affirmative showing the 
Southern clearly carried the initial burden of proving that the 
cancellation of the two bridge routes (2) and (4) was just and 
reasonable and consistent with the public interest. But, as we 
have said, it is the Commission’s duty to weigh and adjust conflict- 
ing interests. Among the considerations which it might properly 
weigh to counteract the prima facie case made by the plaintiff are: 
the need for competing lines in this particular traffic; the need for 
the interchange between these carriers for continued efficient 
transportation of this traffic or in general; the effect on such inter- 
change and on the economic position of the other carriers of the 
elimination of these joint routes for coal ; the effect of such elimina- 
tion on the carriers concerned in relation to their ability to furnish 
the adequate service if and when needed for the national defense. 

The difficulty we have in reviewing the Commission’s order 
here is that no basic findings are made as to any of these considera- 
tions. Whatever is said in the Commission’s report bearing on 
these matters is stated merely as the contentions of the intervenors. 
There is no finding, for instance, that deprivation of the Georgia 
Railroad of the traffic it carries on this joint route will jeopardize 
either the maintenance of the interchange between that road and 
the Southern at Macon or the economic position of the road 
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generally. There is no finding that this small amount of traffic in 
fact strengthens the Georgia Railroad (which may well be ques- 
tioned in light of the length of the haul for the tariff received). 
So also with the Coast Line. So, too, with respect to the other 
considerations, at least some of which must be put forward by the 
Commission to negative the otherwise established claim of the 
Southern for relief. 

We think the reference to Section 6(8) in the Commission’s 
order is inappropriate. This is true for two reasons. In the first 
place no findings of fact are made to bring this provision into play, 
such, for instance, as a finding of the existence of threatened war, 
or any request by the President, necessary to make applicable the 
first part of the section, or such as a finding that the joint routes 
are necessary to permit delivery ‘‘as promptly as possible’’ in time 
of peace. In the second place no findings of fact support the im- 
plied conclusion that the prompt delivery of shipments to the 
government’s installations either in time of war or peace is de- 
pendent on the maintenance of joint routes, as distinguished from 
the maintenance of joint facilities. On the record, there seems 
not to be any suggestion that in time of emergency the expediting 
of shipments, under the terms of Section 6(8), would be affected 
in the least by whether joint tariffs were in effect. 

The shipper testimony is not sufficient to amount to more than 
the usual wish of shippers to have as many competing lines avail- 
able to them as possible. The Commission made no finding that the 
wishes of the two shipper witnesses were warranted by a single 
fact in the record. It merely stated the shipper’s desires. 

To the extent that the Commission’s finding that the two routes 
‘fare not unduly circuitous’’ is intended to mean that they are 
not undesirable from an economic standpoint, the record does not 
support the conclusion, and such finding is clearly erroneous. As 
to the Central of Georgia route, we cannot say the same. The 
route is so little longer than that of the Southern that we cannot 
overrule the Commission’s finding that as to that route the Southern 
failed to carry its burden of showing its elimination is consistent 
with the public interest. 

The failure of the Commission to make findings of facts which 
could be considered as offsetting the clear proof of the wasteful 
circuity of routes (2) and (4) makes it impossible for us to de- 
termine whether it made the determination between conflicting 
interests which determination it alone may make. 

As said in Schaffer Transp. Co. v. United States, 355 U. S. 83 
at page 88: 


‘*. .. But that discretion must be exercised in conformity 
with the declared policies of the Congress. To see whether 
those policies have been implemented we look to the Commis- 
sion’s own summary of the evidence, and particularly to the 
findings, formal or otherwise, which the Commission has made. 
Just as we would overstep our duty by undertaking to evaluate 





NOVEMBER, 1958 213 





the evidence according to our own notions of the public interest, 
we would shirk our duty were we summarily to approve the 
Commission’s evaluation of the record without determining 
that the agency’s evaluation had been made in accordance with 
the mandate of Congress.’’ 


It is not within our province to give effect to a part of the 
suspended schedule and to cancel other parts of it. It is possible 
for the Commission so to shape its report and order as to permit 
the schedules to stand so far as they eliminate routes Nos. (2) and 
(4) but not No. (3). We do not even conclude that the Commission 
must do this. We do conclude that on the present record and 
findings the Commission could not legally conclude that the plaintiff 
had not carried its burden of showing that the elimination of routes 
(2) and (4) is consistent with the public interest. 

The order of the Commission is set aside and the case is re- 
manded to the Commission for further proceedings in conformity 
with this opinion. 








































Rail Transportation 


By Joun F. Donewan, Editor 


FORMAL MATTERS 
Intrastate Rates 
Utah 


By order of the Interstate Commerce Commission September 29, 
in Dockets 31484 and 32253, intrastate freight rates in Utah were re- 
opened for further hearing on the consolidated record. The hearing 
is assigned at 9.30 a. m. Standard Time, October 29, 1958, at the Public 


Service Commission, Salt Lake City, Utah, before Examiner W. D. 
McCloud. 








Ohio 


In a supplemental report decided September 17 in Docket 25566— 
Intrastate Rates on Bituminous Coal Within Ohio, prior order prescrib- 
ing Ohio intrastate rates in carloads from Middle and Ohio No. 8 
districts in Ohio to Avon Lake, Ohio was vacated. 








By order of the Interstate Commerce Commission September 17, 
in Docket 32294 it was found that reduced intrastate multiple-car rate 
on bituminous coal from southern Illinois mines in East St. Louis, IIL, 
and certain related destinations was not shown to cause undue or un- 


reasonable advantage, preference, or prejudice. Proceeding was dis- 
continued. 








T. O. F. C. Service Between Portland, Oregon Area 
and Interstate Points 


By an order dated September 9 in I&S Docket 6881, division 3 
of the Commission has found that schedules filed by Union Pacific pro- 
posing to establish on freight loaded in or on trailers and transported 
on freight cars between Fairview, Hemlock, Rockwood, and Troutdale, 
Oregon, on the one hand, and specified points in Idaho, Oregon, Utah, 
and Washington, on the other, class and commodity rates the same as 
concurrently in effect on like traffic between Portland, Oregon, and the 
same points, are just and reasonable except to extent such rates are 
applicable to a specific area between defined terminal areas of Portland 
and Hemlock where higher aggregate charges on like traffic will be main- 
tained. Commission’s approval was conditioned on an adjustment of 
the schedules as concerns rates to area described. 
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Export Grain and Soy Beans 


By action of the Board of Suspension of the I. C. C. September 26, 
in 1.&S. Docket 7024, rates proposed on export grain and soy beans from 
Minnesota to Gulf Ports were suspended from October 1, 1958 to and 
including April 30, 1959. 

Schedules proposed to establish new export rates based on minimum 
per car weight of not less than 80,000 pounds, and further subject to 
a minimum rate per shipment of 1,000 tons. 





Cotton Rates Via Southern Railway 


Division 2 of the I. C. C. on September 18 in Docket 31915 required 
the Southern Railway to remove the unlawfulness in restricted joint rates 
on cotton in carloads from Mississippi Valley origins to destinations in 
southern territory. The Southern Railway was directed to restore routes 
previously restricted. 





Coal—Multiple Car Rates 


Division 2 of the Interstate Commerce Commission on September 
12 announced that it had overruled the Board of Suspension and had 
voted to suspend in I&S Docket 7017 multiple car rates on bituminous 


coal, subject to a minimum of 1,000 tons per shipment, from mines in 
Illinois, Indiana, and western Kentucky, to points in the Chicago area. 





PROCEDURE 
I. C. C. Rules for Filing Tariffs 


By an order dated August 29 and made public September 10, 
division 2 of the Commission announced that it was discontinuing its 
proceeding in Ex Parte 199, which contemplated the publication of 
revision of its tariff circular rules and regulations so as to require that 
tariff publications would be received for filing only during business 
hours of the Commission, on the basis of its finding that such a regulation 
would not be in the public interest at this time. 









Motor Transportation 
By Frirz R. Kaun, Editor 


Unrestricted Contract Carrier Rights Awarded Railroad 


A majority of five Commissioners, writing the report of the Com- 
mission in Docket 78787 (Sub-No. 34), Pacific Motor Trucking Company 
Extension—Oregon, decided September 9, 1958, authorized applicant 
subsidiary motor carrier of Southern Pacific Company to engage in 
extensive contract carrier operations in motor-vehicular transportation 
of new automobiles from specified California assembly plants free of 
any auxiliary and supplemental restrictions. After having expressed 
its belief that the principle of the Rock Island case (American Trucking 
Associations, Inc., et al. v. United States, 355 U. S. 141) that the under- 
lying policy of section 5(2)(b) of the Interstate Commerce Act must 
not be divorced from proceedings for new certificates under section 207 
probably applied equally when a permit is sought under section 209, 
the Commission, without any pretense of finding any ‘‘unusual circum- 
stances’’ which would warrant such departure, ordered the permit to 
issue without the auxiliary and supplemental restrictions generally im- 
posed in grants of certificates to railroads or their motor carrier sub- 
sidiaries. Referring to several Commission reports wherein it had de- 
clared that the motor-carrier operations of a railroad or its subsidiary 
constituted common carrier, rather than contract carrier, operations 
notwithstanding that there was no holding out to the general public of 
a motor-carrier service but only a relationship with the railroad, the 
Commission reasoned, ‘‘In each instance the proposed operations were 
found to be those of a common carrier, and the applicants therein were 
granted certificates limited to service auxiliary to or supplemental of rail 
service. Since substituted service is common carriage at rail rates and 
on rail billing, all of the restrictions usually employed to apply to 
substituted motor-for-rail service could not be imposed in a permit, for 
to do so would be to command the holder to render a common-carrier 
service.’” 

Commissioner Arpaia dissented vigorously, citing the Supreme 
Court’s pronouncement of a little over a year ago in the Rock Island case, 
supra. He added, ‘‘In essence, the majority has not only failed to follow 
Congressional policy but has misapplied the Congressional mandate. It 
has protected rail protestants against invasion and competition yet has 
failed to extend protection to the motor carrier protestants. To ac- 
complish this result, on the same set of facts, the shipper is found to be 
adequately served in common carriage by existing rail connections. Such 
an anomalous result suggests inherent doubt as to the soundness of the 
majority’s position. If the special circumstances which entitle the 
affiliate of a railroad to motor contract carrier authority are present, 


then there should be no compromise with the facts and the applicable 
principles.”’’ 
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Commissioner Murphy, joined by Commissioner McPherson, also 
expressed his dissent. He said, ‘‘Obviously these special circumstances 
must involve something more than, as in these proceedings, the fact that 
a shipper would prefer and find it convenient to utilize the services of a 
given carrier and that apparently a grant of authority would not have 
a material adverse effect on the operations of existing carriers. To 
satisfy this condition it must be shown that there is a compelling need 
for service that can only be met by the particular applicant.’’ 





Contract Carrier Status Found Not to Have Changed 


In the first of the reports in presently-pending series of conversion 
proceedings under revised definition of contract carriage, the Com- 
mission, division 1, in Docket MC-3083 (Sub-No. 28), Armored Motor 
Service Co., Inc., Conversion Proceeding, decided September 9, 1958, 
found the respondents to continue to be contract carriers within the 
meaning of amended section 203(a)(15) of the Act. After discussing 
the operations of respondent carriers, authorized to transport money, 
securities and other valuables and serving from 7 to 314 shippers, the 
Commission said, ‘‘Certainly their service is unique, specialized both 
in the matter of equipment and in service. There is no doubt too that 
such service is designed to meet the distinct need of each individual 
customer, for there appears to be no argument that their service varies 
from customer to customer. Do then respondents serve a ‘limited num- 
ber of persons’ as specified in the definition? Though at first blush, 
the answer would appear to be in the negative, the term, ‘limited number’ 
does not necessarily require an arbitrary figure which must be constant 
and not exceeeded; rather it is one within our discretion to fix. In de- 
termining this figure, it is proper that consideration be given to factors 
and circumstances surrounding a particular operation or type of motor- 
carrier service. Here, respondents provide a tailor-made transportation 
service for particular customers under individual continuing contracts. 
As part of such service, they furnish police protection to safeguard the 
commodities entrusted to their care. All of their customers have a need 
for such service in transporting their valuables, but, in addition, each 
has individual requirements relating to the transportation of the con- 
sidered commodities which are peculiar to his business and respondents 
conduct their operations in a manner calculated to satisfy such demands. 
The unusual and highly specialized service purveyed by respondents 
is actually confined to a limited class of customers so that respondents 
properly can be considered as serving a ‘limited number of persons’, 
of contract carriage as set forth in the Act. All things considered, in- 
cluding the commodities transported and the peculiar services rendered 
by respondents, the historical grants of contract carrier authority to 
respondents, the economic objectives and benefits which the recent 
changes in part II of the Act seek to achieve, the legislative history 
leading to the amendment to the statute, the economic impact which any 
change in status would have on respondents immediately and on their 
customers eventually, all lead us to the conclusion that no involuntary 
change of status from contract to common carrier should be forced upon 
respondents. ”’ 
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That the maintenance of contract carrier rates at levels below those 
of common carriers affords no basis for finding that they are below just 
and reasonable minima was reaffirmed in the report and recommended 
order of Hearing Examiner Wm. J. Kane in Docket 32397, Metal Scrap 
—Between New Jersey and Massachusetts and Rhode Island, served 
September 15, 1958. ‘‘Nor does the mere fact that a contract carrier’s 
minimum rates for similar transportation are lower than the rates of 
competing common ecarriers,’’ said Examiner Kane, ‘‘establish that such 
minimum rates are unreasonably low, or that their maintenance consti- 
tutes an unfair or destructive competitive practice. Minimum rates— 
Martella-Apgar Bros., 66 M. C. C. 125, 129.”’ 





Pick Up and Delivery Allowance Approved 


Pick up allowances of $.20 to $.25 on shipments of less than 2,000 
pounds and of $.15 to $.20 on shipments of between 2,000 and 6,000 
pounds were approved by the Commission, division 3, in Docket MC-C- 
2081, Class Rates—Middle Atlantic Territory, decided September 3, 
1958. The Commission observed, ‘‘Since the allowances are less than the 
cost of performing the service, the respondents are in a better position 
from a net revenue standpoint to the extent that they do not perform 
pickup service.’’ 

Similarly, proposed rates, subject to loading by the shipper, de- 
signed to alternate with existing class rates approximately $.08 higher, 
were approved by the Commission, division 2, Docket MC-C-1892, Rates 
—Between Baltimore and Washington, decided September 22, 1958. The 
only question, said the Commission, was ‘‘whether the difference of 8 
cents between the rates approximates, or is more or less than, the differ- 
ence in the operating costs to the respondent under the alternate rates. 
If it approximates, or is less than, such difference in cost, the rate would 
appear to be lawful, whereas if the 8-cent spread is greater than the cost 
difference, the proposed rate would in effect be a rebate to the shipper 
and thus be unjustly discriminatory under section 216(d) of the Act.”’ 
It found the former to be the case. 

In Docket M-10472, Household Products Between Points in Indiana, 
decided September 11, 1958, the Commission, division 3, conditionally 
approved less-than-truckload distribution rates on household products 
from specified break-bulk points in Indiana to nearby destinations. The 
prior movements were by motor carrier, including some of the respond- 
ents. ‘‘The establishment by common carriers of distribution rates 
which differ from other rates or charges contemporaneously applicable 
on similar services,’’ said the Commission, ‘‘is authorized under section 
408 of the act, providing the dissimilarity is justified by a difference in 
the respective conditions under which the instrumentalities or services 
of the carriers are employed or utilized. In Definition of Freight Con- 
solidators, 43 M. C. C. 527, Distribution Rates, Newark, N. J., to N. J. 
and N. Y. Points, 46 M. C. C. 745, and Assembling Rates, N. Y. and N. J. 
to Delawanna, N. J. 69 M. C. C. 561, distribution and assembling rates 
were approved where the evidence showed substantial operational sav- 
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ings to the respective respondents by the use of such rates, including 
decreases in the costs of rating, billing, and handling of claims, and 
elimination of pickup or delivery costs and solicitation expense. The 
evidence before us here is persuasive that like savings would be effected 
under the rates proposed .. .’’ 





Acquisitions Denied 


Taking official notice of its order granting temporary authority for 
Hayes Freight Lines, Inc., to be acquired by McLean Trucking Company 
lest its property be impaired or destroyed, the Commission, division 4, in 
Docket MC-F-6539, Hayes Freight Lines, Inc.—Control and Merger— 
Puritan Transportation Co., Inc., decided September 23, 1958, deter- 
mined that Hayes could not meet the burden of proving that its assump- 
tion of the additional debt burden resulting from the instant transaction 
would not endanger its ability to meet its obligations and to continue its 
carrier responsibilities. 

The anticipated industrial expansion within the considered New 
York area resulting from the construction and early completion of the 
St. Lawrence Seaway would not warrant the revitalization of dormant 
rights under the method of operations proposed by the vendee, held 
Hearing Examiner Joseph M. Zurlo in his report and recommended 
order in Docket MC-F-6806, Northern Haulers Corp.—Purchase (Por- 
tion)—Penn Yan Express, Inc., served October 1, 1958. 

Hearing Examiner Thomas J. Patrick in his report and recom- 
mended order in Docket MC-F-6634, Peerless Motor Express, Inc.— 
Purchase—Melancthon T. Allen, served October 6, 1958, recommending 
approval of the proposed acquisition, said, ‘‘ Applicants evidence shows 
that substantial operations have been performed by vendee since grant 
of temporary authority. Protestants objected to the evidence as being 
immaterial to the issues involved in the proceeding. . . Evidence of 
the service rendered under temporary authority, although not conclusive, 
is admissible and properly to be considered with other evidence to de- 
termine whether the transaction and unified service by vendee will be 
in the public interest.’? Standard Motor Freight, Inc.—-Purchase— 
Madison Transp., 65 M. C. C. 249, 254. 





Unlawful Operations Held Not to Sustain Grant 


Reversing the report and recommended order of Hearing Examiner 
Isadore Freidson, served January 7, 1958 (see Journal of February, 
1958, p. 545), which would have found a need for the proposed grant 
in the operations heretofore conducted beyond the scope of the applicants’ 
existing authority, the Commission, division 1, denied the application in 
Docket MC-73905 (Sub-No. 2), Carilo Fletcher and Elizabeth Fletcher 
Extension—Crated Furniture, decided September 2, 1958. The Com- 
mission said, ‘‘one who holds operating authority from this Commission 
reasonably may be expected to familiarize himself with such of our 
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decisions as delineate the scope of that authority; particularly so when 
the propriety of their operations is questioned. In the circumstances 
such of the evidence with respect to a need for their service as is predi- 
cated upon past operations beyond the scope of their operating 
authority will be afforded no consideration. See McBride’s Ezp., Inc., 
—Extension—Illinois, 72 M. C. C. 32. The evidence remaining is 
wholly insufficient to justify a grant of the application. Applicants are 
also admonished to refrain from such operations in the future.’’ 





LIFE’S RECORDS CLOSED 


By Lronarp Hin 
Chairman, Memorials Committee 


Howard L. Blau, Traffic Manager, 4165 Harwood Road, Cleveland 21, 
Ohio. (April, 1958) 

Frank Cohen, 2901 Sunset Blvd., Minneapolis, Minnesota. 

Urbano M. D’Agnessa, Director of Traffic, Fedders-Quigan Corp., 58-01 
Grand Avenue, Maspeth, New York., (2-8-58) 

A. 8. Dolch, 2127 California Street, Apt. 313, Washington 8, D. C. 
(10-5-58 ) 

M. R. Garrison, 28 Larch Avenue, Dumont, New Jersey. 

N. Ward Guthrie, Agent, C. B. Guthrie Tariff Bureau, Inc., 1150 First 
Street, N. W., Washington 1, D. C. (9-18-58) 

A. B. Harper, Jr., Secretary and Traffic Manager, Refiners Transport & 
Terminal Corporation, 2111 Woodward Avenue, Detroit 1, Mich. 

Duke W. Holmes, General Traffic Manager, New Dixie Lines, Inc., P. O. 
Box 5032, Richmond 20, Virginia. (February, 1958) 

Loyal G. Kaplan, 924 City National Bank Building, Omaha 2, Nebraska. 
(June, 1958) 

Wm. Clarke Mason, 2107 Fidelity-Philadelphia Trust Building, Phila- 
delphia 9, Pennsylvania. (11-19-57) 

Michel Provosty, 720 Hibernia Building, New Orleans 12, Louisiana. 
(6-15-58) 

Robert E. Quirk, 1116 Investment Building, Washington 5, D. C. 
(9-20-58) 

Edmund W. Richardson, 103-A Robert Lane, Monroe Park, Wilmington, 
Delaware. (3-8-58) 

George L. Ruddle, 323 Mayo Building, P. O. Box 1841, Tulsa, Oklahoma. 
(12-29-57) 

Herbert L. Smith, 401 Perry-Brooks Building, Austin 1, Texas. (July, 
1958) 

Thomas Calvin Taylor, General Traffic Manager, Ideal Cement Co. and 
its Subsidiaries, 507 Denver National Building, Denver 2, Colorado. 
(9-16-58) 





Water Transportation 


By Westey Rocers, Editor 


St. Lawrence Seaway 


Marine Transport Lines, Ine. of New York City which holds coast- 
wise and intercoastal shipping authority from the Commission (W-754), 
has filed an application with the I. C. C. for permission to extend its 
contract carrier services to ports on the Great Lakes, the St. Lawrence 
River and inter-connecting waterways ‘‘to provide to shippers the trans- 
portation advantage of the St. Lawrence Seaway.”’ 





A. L. Mechling Barge Lines, Inc.—‘‘Exempt’’ Plea 


Examiner Isadore Freidson has recommended that the Commission 
deny an application of A. L. Mechling Barge Lines, Inc., of Joliet, IIl., 
the purpose of which, he says is the integration of Mechling’s bulk 
transportation service, presently performed under the exemption pro- 
visions of section 303 (b) of the interstate commerce act with applicant’s 
operations conducted under its certificates. 





Pan-Atlantic SS—Purchase—Agwilines 


By an order served Sept. 30, 1958, division 4 of the I. C. C. decided 
against the application of Pan-Atlantic Steamship Corporation in MC-F- 
6245 for authority to purchase the rights of Agwilines, Inc. 





St. Lawrence Seaway Canal Tolls 


In early September the Association of American Railroads filed a 
statement with the St. Lawrence Seaway Development Corporation 
requesting that it raise the toll charges proposed for vessels passing 
through the Welland Canal. The AAR contended that the charges 
must be based on a realistic estimate of the practical cargo capacity of 
the canal, and that the United States Toll Committee had overestimated 
the Canal’s ‘‘actual practical capacity’? by approximately 25 million 
tons annually. 





Routes and Rates—Sugar—Via Rail-Barge 


In his proposed report released today Hearing Examiner Charles 
E. Morgan has found the failure of defendants in No. 32160 Reserve 
Division, the National Sugar Refining Company v. Ahnapee and Western 
Ry. Co., et al, to maintain joint routes and joint commodity rates on 
sugar, in carloads, via rail-barge-rail and rail-barge, from Reserve and 
Gramercy, La., via rail to New Orleans, La., thence barge or barge-rail 
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to destinations in 17 States, with transit privileges, not shown to be 
unjust, unreasonable, or in violation of orders of the Commission in 
Ex Parte Nos. 96, 99, and 102; but failure by the defendant railroads 
and the Federal Barge Lines, Inc., to maintain said joint routes and 
joint rates, with transit privileges, and the concurrent maintenance by 
these defendants of corresponding joint routes and joint rates, with 
transit privileges, from origins in Louisiana west of the Mississippi 
River, to be unduly prejudicial and preferential; undue prejudice and 
preference required to be removed. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.02 Legislative Directions 


02.02 Congress intended that carriers of migrant workers should be 
classified as contract carriers. Sec. 203 (a) (22) and (23) of Act. 
MC-116437, Michigan Pickle Co. Com. Car. App.—Passengers, .... M. C. C. 
oe, 9-18-58, Div. 1. 


02.06 Legislative History 


02.06 In determining whether operations of particular carrier or 
group of carriers comply with terms of definition of contract carrier by motor 
vehicle in sec. 203 (a) (15) of Act as amended Aug. 22, 1957, Commission 
must look to reasons for enactment of recent amendments to act relating 
to contract carriers and objective which Congress had in enacting such 
legislation. MC-3083, Sub 28, Armored Motor Service Co., Inc. Conversion 
Proceedings, .... M. C. C. ...., 9-9-58, Div. 1. 


02.1 National Transportation Policy 
02.14 Sound Economic Conditions 


02.14 Proposed rates are consistent with National Transportation 
Policy which favors economical and efficient use of carriers’ equipment. 
I & S M-10731, Softeners—Linden, N. J. to Ohio, .... I. C. C. ...., 8-14-58, 
Div. 2. 


04. Exempt Operations 


04.0 Agricultural 


04.00 Scope 


04.00 Eggs and poultry are agricultural commodities which are exempt, 
under sec. 203 (b) (6) of Act, from tariff regulatory provisions of part II 
of Act. Exemption does not apply, however, when they are handled in 
mixed T.Ls. with nonexempt commodities. I & S M-10803, Various Com- 
modities—Federal Truck Lines, Inc., .... I. C. C. ...., 8-26-58, Div. 2. 


05. Types of Carriage 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant proposes to render service only for General Motors, 
only shipper it presently serves, and to assign its equipment to exclusive 
use of that shipper. Clearly its proposed service will be that of contract 
carrier. In accordance with sec. 209 (b), as amended, any authority granted 
to applicant in these proceedings will be limited to service for General 
Motors. MOC-78787, Sub 34, Pacific Motor Trucking Co. Ext.—Oregon, .... 
M. C. C. ...., 9-9-58, Commission. 


05.23 Number of Patrons 


05.23 Historically, armored car operators have not been considered as 
competitors to common carriers, or, for that matter, to other contract 
carriers; and their operations consistently have been found to be those of 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Please see “Changes in Format of Certain 1. C. C. Bound Volumes” at end 
of Index, regarding (1), (2) and (3), water-carrier and freight-forwarder decisions 
and (4) volume 295 I. C. C. series and future section 214 (Issuance of Securities) 
decisions in ‘Finance Reports’’ volumes of M. C. C. series. 
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contract carriers, even though it has been known that number of persons 

served often was considerable. See 11 M. C. C. 693. Unusual and highly 

specialized service purveyed by respondents is actually confined to limited 

class of customers so that respondents properly can be considered as serving 

a “limited number of persons,” of contract carriage as set forth in Act. 

MC-3083, Sub 28, Armored Motor Service Co., Inc. Conversion Proceeding, 
« wee eR cece , 9-9-58, Div. 1. 


05.23 Applicant’s extension of service for single shipper already served 
will not affect its status as contract carrier. In reaching conclusion herein, 
statutory tests set forth in sec. 209 (b) of the Act, as amended, have been 
considered, and in accordance therewith, authority granted herein will be 
limited to service of this single shipper. MC-115582, Sub 1, Detroit Term. 
& Cartage Co., Ext.—Mt. Clemens, Mich., 9-17-58, Div. 1. 


05.23 Grant of authority sought, limited to service for same shipper, 
will not alter nature of applicant’s operations; and it will still be performing 
contract carrier service. MC-3018, Sub 4, McKeown Transp. Co. Ext.— 
Indianapolis, .... M.C.C. ...., 8-22-58, Div. 1. 


05.23 Although it ordinarily has been Commission’s practice in ad- 
ministering recently amended sec. 203 (a) (15) and 209 (b) of Act to include 
in permits restriction limiting contract carriers to service under contracts 
with named shippers, sec. 209 (b) does not require that such restriction be im- 
posed in all cases. Service to be provided here is very highly specialized 
and shippers to be served fall within particularly narrow grouping. These 
factors will serve effectively to limit number of persons with whom Winter 
Garden might enter into transportation contracts; and this situation is one 
in which any restriction or limitation respecting person or persons for which 


it may perform transportation services may be appropriately omitted. 
MC-116437, Michigan Pickle Co. Com. Car. App.—Passengers, .... M. C. C. 
+, 9-18-58, Div. 1. 


05.23 Operations, as described, come within amended definition of 
contract carrier by motor vehicle as set forth in sec. 203 (a) (15) of Act; 
and authority granted hereinafter will be limited to service of these three 
shippers which will be named. MC-116827, J. P. Ogan Cont. Car. App., 
9-17-58, Div. 1. 


1. PROCEDURE 
13. Pleading 


13.2 Applications 
13.22 Franchises 


13.22 Although an extension of operating authority has previously 
been sought in prior application, in considering requests for operating 
authority each proceeding must be decided on its own merits in relation to 
National Transportation Policy. There is no good reason, nor is any ad- 
vanced, for giving less weight to evidence of record because of applicants’ 
prior unsuccessful application, which was denied on other grounds. Granted. 
MC-59264, Sub 23, Smith & Solomon Trucking Co. Ext.—COlorox, 9-11-58, 
Div. 1. 


13.7 Amendments 
13.70 Generally 


13.70 While this is technically a slightly more extensive grant of 
authority than is sought in application, it is clear that Commission may grant 
such authority when it is justified. See 322 U. S. 1. MC-109914, Sub 13, 
Dundee Truck Line, Inc. Ext.—Deerfield, Mich., .... M. C. C. ...., 9-3-58, 
Div. 1. 
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15. Parties 
15.1 Proper Parties 


15.16 Protestants 


15.16 Sec. 216 (e) of Act provides that any person may complain 
about a proposed motor common-carrier rate; and definition of “person” 
includes corporations, associations, and personal representatives thereof. 
Contention that bureau should not be allowed to participate in this proceed- 
ing on ground that it has not shown a bona fide interest therein is not 
sustained. I & S M-10472, Household Products bet. Points in Ind. 

q , 9-11-58, Div. 3. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 So far as appears, issues under secs. 3 and 15a present nothing 
for Commission determination that is not comprehended within sec. 13 issue. 
Language used in sec. 13 is certainly broad enough to cover every discrimi- 
nation growing out of relation between intrastate and interstate commerce 
which injuriously affects latter. 59 I. C. C. 350, 362. No. $2294, Illinois 
Intrastate Coal Rates to East St. Louis, Mll., .... I. C. C. ...., 9-17-58, 
Commission. 


16.3 Official Notice 
16.88 Public Records 


16.33 Taking offer of proof at face value, it only purports to prove 
operating authority held by John Schutt, Inc., of which Commission takes 
official notice. MC-116829, Sub 1, Foran’s Transport Ltd. Com. Car. App., 
9-5-58, Div. 1. 


16.34 Commission Proceedings 


16.34 Commission may properly take official notice of its order grant- 
ing temporary authority and statement therein. MC-F-6589, Hayes ae 
a Inc.—Control & Merger—Puritan Transp. Co., Inc., .... M. C. C. 

, 9-23-58, Div. 4. 


16.4 Witnesses 
16.40 Competency 


16.40 Testimony of witness on behalf of Association or its members 
is inadmissible, since witness through whom it was offered is not qualified 
to testify as to veracity of matters considered, both because he lacks personal 
knowledge thereof and because such matters neither came within his knowl- 
edge in regular course of business nor was it the regular course of his busi- 
ness to receive information concerning such matters, and he was thus wholly 
unable to withstand cross-examination on such testimony. Secondly, testi- 
mony by this witness offered on behalf of carrier with which he was formerly 
associated is inadmissible because witness is not now an officer or employee 
of carrier, and was not qualified as being authorized to represent such carrier. 
He is therefore not qualified to testify on its behalf. Testimony of this 
witness will be given no consideration. MC-28489, Sub 81, Daily Motor 
Exp., Inc. Ext.—Churubusco, Ind., .... M. C. C. , 8-28-58, Div. 1. 


16.40 Witness has had considerable transportation experience in 
Middlewest; and so far as record shows, statements are not inadmissible 
because of hearsay rule. Motion to strike statements on ground witness 
was not qualified is overruled. I & S M-11022, Paints, etc.—St. Louis, Mo., 
to Twin Cities, Minn., .... I. C. C. » 9-12-58, Div. 2. 
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16.6 Documents 
16.61 Commission's Files 


16.61 Waybill study, prepared by Commission’s Bureau of Transport 
Economics and Statistics, is merely a compilation similar to other statistics, 
and objection thereto was properly overruled by presiding Commissioner. 
Ex Parte 212, Increased Freight Rates, 1958, .... I. C. C. ...., 9-9-58, 
Commission. 


16.62 Public Records 


16.62 Statement 3-57 is a public document prepared from annual re- 
ports of carriers, and does not purport to represent exact costs of any 
particular carrier. It is issued to provide, among other things, general 
average-cost information which may be useful to carriers and others in 
establishment of rates. That it might be used by respondent, along with 
other things, as guide to help in formulating conclusion regarding compensa- 
tiveness of its rates, is one of purposes for which this study was made 
available to public. Pertinency of rate and cost comparison made is obvious, 
and the matter objected to is admissible. I & S M-10803, Various Com- 
modities—Federal Truck Lines, Inc., .... I. C. C. , 8-26-58, Div. 2. 


16.66 Voluminous Evidence Rule 


16.66 Abstracts of original shipping documents are admissible for 
purpose of showing carrier’s past operations over particular route on theory 
that to require physical introduction of voluminous records would unneces- 
sarily encumber record. However, party offering such abstract must have 
available basic underlying documents to facilitate cross-examination by 
opposing party. Here, work sheets prepared by accounting department are 
little more than abstracts themselves of information which appears on 
original documents. Examiner, therefore, properly excluded considered 
exhibit. MC-1124, Sub 138, Herrin Transp. Co. Ext.—Shreveport, 8-28-58, 
Div. 1. 


NA 


16.7 Admissibility 


16.70 Generally 


16.70 Issue is raised involving probative value which should be af- 
forded testimony offered by Tremear. This broker appears to arrange, and, 
only to that extent, control routing of portion of involved sugar transporta- 
tion, but this fact does not render evidence offered by such broker inadmis- 
sible or materially affect its weight. Compare 67 M. C. C. 735 at 739. Such 
evidence will therefore be considered herein. MO-110505, Sub 381, Ringle 
Truck Lines, Inc. Ext.—Sugar, .... M. C. C. , 9-16-58, Div. 1. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 No reason found to give less weight to evidence of record be- 
cause of prior unsuccessful applications for similar authority. MC-1124, 
Sub 133, Herrin Transp. Co. Ext.—Shreveport, 8-28-58, Div. 1. 


17. Hearing 


17.0 Requisites 
17.02 Formal Hearing 
17.02 There is no showing that anything would be gained by oral 
hearing herein at this time, and protestant’s request therefore is accordingly 
denied. MC-92983, Sub 257, Eldon Miller, Inc. Ext.—Terre Haute, Ind., 
in. , 8-27-58, Div. 1. 
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17.4 Reception of Evidence 


17.43 Rulings 


17.43 Amount of service which applicants perform in intrastate com- 
merce is plainly irrelevant to instant proposal and testimony relating to such 
operations was properly rejected by examiner. MC-116552, Sub 1, Embree 
Buses Cont. Car. App., 8-28-58, Div. 1. 


17.49 Waiver of Objections 


17.49 As date was fixed for filing briefs, and applicants chose not to 
file such pleading, they thereby waived objection to ruling made at hearing. 
General Practice Rule 1.87. MC-F-6539, Hayes Freight Lines, Inc.—Control 
& Merger—Puritan Transp. Co., Inc., .... M. C. C. ...., 9-23-58, Div. 4. 


18. Decisions 


18.3 Exceptions 
18.33 Replies 


18.33 Separate motion to strike that part of reply to exceptions which 
purports to summarize article published in trade journal is sustained because 
matter is not part of record. MC-F-6539, Hayes Freight Lines, Inc.—Con- 
trol & Merger—Puritan Transp. Co., Inc., .... M. C. C. ...., 9-23-58, Div. 
4. 


18.35 Defective 


18.35 While applicant’s exceptions are not in accord with requirements 
of sec. 1.96(a) of General Rules of Practice, substance of their objections 
to examiner’s conclusions are reasonably clear; and, in circumstances, pro- 
testants’ motion to strike is overruled. MC-116450, Sub 1, J. A. & R. C. 
Cole Com. Car. App., 9-5-58, Div. 1. 


18.35  Applicant’s exceptions, although not in conformity with Rule 
1.96, are clear enough for a determination of issues here involved; and 
protestants’ motion to strike is accordingly overruled. Applicant’s counsel 
is admonished to observe requirement of this rule in future. MC-115491, 
Sub 7, Commercial Carrier Corp. Ext.—Tampa, Fla., .... M. C. C. 
9-3-58, Div. 1. 


18.35 Since exceptions which challenge board’s statement of facts in 
certain respects, do not, as required by Commission’s General Rules of 
Practice, supply a corrected statement, they are entitled to little considera- 
tion. Nevertheless, they have been considered. MC-107403, Sub 252, E. B. 
Matlock, Inc. Ext.—Ohio, 8-22-58, Div. 1. 


18.4 Final 


*? 


18.44 Res Judicata 


18.44 In considering requests for operating authority, Commis- 
sion treats each proceeding on its own merits in relation to National Trans- 
portation Policy. MC-1124, Sub 133, Herrin Transp. Co. Ext.—Shreveport, 
8-28-58, Div. 1. 


18.44 Each case must necessarily be considered on its own merits; and 
fact that applicant was unsuccessful in prior attempt to obtain contract 
carrier authority somewhat similar to common carrier authority sought here 
has no bearing on whether instant authority is required by public con- 
venience and necessity. Furthermore, doctrine of res judicata is not appli- 
cable in connection with the exercise of Commission’s quasi-judicial functions. 
See 49 M. C. C. 731 and 770. MC-116763, Subs 3 & 4, Carl Subler Trucking 
Co., Inc. Ext.—10 States, .... M. C. C. ...., 9-3-58, Div. 1. 
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18.5 Reconsideration 
18.54 Replies to Petition 


18.54 In view of lapse of time (about six months) since expiration 
date for filing of replies under General Practice Rule 1.23 (b), and of con- 
clusions herein, request for waiver of rule and acceptance of reply is denied. 
MC-F-6629, Denver-Chicago Trucking Co., Inc.—Control—Eck Miller Trans- 
fer Co., .... M.C.C. ...., 9-4-58, Div. 4. 


18.57 Reopening 


18.57 In view of completeness of record herein, it does not appear that 
further hearing would serve any useful purpose, and applicants’ request 
therefor is hereby denied. MC-116552, Embree Buses Cont. Car. App., 
8-28-58, Div. 1. 

18.57 Applicant’s request that this proceeding be reopened for further 
hearing for purpose of submitting evidence of shippers who were not present 
at hearing must be denied. Applicant was afforded full opportunity to pre- 
sent all available evidence at original hearing, had proper notice, was aware 
of its burden of proof, and has failed to present any extenuating circum- 
stances justifying further proceedings in this matter. MC-60868, Sub 10, 


Ruffalo’s Trucking Service, Inc. Ext.—Westchester & Nassau Counties, N. Y., 
8-22-58, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 jurisdiction 
20.09 Restriction upon Equipment 


20.09 Applicant seeks authority to transport traffic “not requiring 
refrigeration.’’ This phraseology is indefinite and subject to varying inter- 
pretations. Accordingly, grant will limit transportation to that which is 
“not moving under refrigeration.’”” See 74 M. C. C. 703. MC-116763, Subs 
3 & 4, Carl Subler Trucking, Inc. Ext.—10 States, .... M. C. C. ...., 9-3- 
58, Div. 1. 


20.3 Conflicting Applications 
20.34 Multiple Authority 


20.34 Fairness to each of applicants indicates that where, as here, cir- 
cumstances surrounding each of considered applications, shipper needs, and 
carrier operations, are same, each applicant should be accorded equal treat- 
ment; and, in circumstances, applicant herein is entitled to grant of authority 
equal in scope to that previously granted to other applicants. MC-103947, 
Sub 22, Terminal Transport Co., Ext.—Wrenshall, Minn., .... M.C.C....., 
8-22-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Authority granted herein which duplicates that now held by 
applicants is not to be construed as granting more than single operating 
right. MC-34600, Sub 1, Clifford & Effie James Ext.—Feed, 9-17-58, Div. 1. 
To Same Effect: 


MC-92983, Sub 270, Eldon Miller, Inc. Ext.—WMillsdale, Ill., 8-28-58, Div. 1. 
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21.2 Dual Operations 
21.20 Generally 


21.20 Sec. 210 of Act requires in effect that finding be made that each 
new grant of authority resulting in dual operations will not create situation 
inconsistent with public interest and National Transportation Policy. MO- 
78118, Sub 7, W. H. Johns Ext.—Infants Feeding Equipment, 9-19-58, Div. 1. 


21.21 Public & Private 


21.21 It is apparent from record that applicant’s operation as con- 
tract carrier under his outstanding permit and his common carrier opera- 
tions, to extent authorized herein, will not be competitive, and that there is 
limited opportunity, if any, for discriminatory practices which Congress in- 
tended to preclude under sec. 210. Respective operations do not involve 
same commodities or same class of shippers; nor do they involve operations 
over same routes or within same territories. MC-78118, Sub 7, W. H. Johns 
Ext.—Infants Feeding Equipment, 9-18-58, Div. 1. 

21.21 Since applicant presently transports considered commodity in 
private carriage in same general area, certain conditions will be imposed 
on grant of authority herein to prevent applicant from transporting property 
both as a private and for-hire carrier at same time in same vehicle, and to 
require it to keep separate accounting system for such operations. MO- 
114364, Sub 33, Wright Motor Lines, Inc. Ext.—Cottonseed Cake, 
M.C.C. ...., 9-5-58, Div. 1. 


21.22 Common & Contract 


21.22 Sec. 210 of Act requires in effect that finding be made that each 
new grant of authority resulting in dual operations will not be inconsistent 
with public interest and National Transportation Policy. It is apparent from 
record that character of applicant’s two operations has not changed since 
time previous findings were made; that its present operations as a common 
carrier and its contract carrier operations to extent authorized herein will 
not be competitive; and that there is limited opportunity, if any, here for 
ciscriminatory practices which Congress intended to preclude under sec. 
210. MC-115582, Sub 1, Detroit Term. & Cartage Co. Ext.—Mt. Clemens, 
Mich., 9-17-58, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Although part of plant is within five miles of U. S. Hwy. 61, 
gate through which entrance is gained appears to be located beyond that 
five-mile line. Opposing carrier has territorial authority to serve points 
within five miles of highway, but it does not appear of record that it can 
serve the gate of the plant. If so, it may be that it cannot lawfully serve 
any part of the plant. 48 M. C. C. 637-641. MOC-1124, Sub 142, Herrin 
Transp. Co. Ext.—Chemical Plant, 8-22-58, Div. 1. 


21.54 Specified Plants 


21.54 Inasmuch as Jamaica is a part of an incorporated community— 
New York, N. Y.—and shipments to that point are destined solely to the 
warehouse of Robinson Clay Products Co., grant of authority limited to such 
warehouse. MC-114795, Sub 7, E. W. Long Ext.—6 Destinations, 9-5-58, 
Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 No specific authority is needed for return of rejected shipments, 
and provision for their movement can be accomplished by appropriate tariff 
provision. MC-78118, Sub 7, W. H. Johns Ext.—Infants Feeding Equipment, 
9-19-58, Div. 1. 
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21.72 No specific authority is required for return transportation of 
refused or rejected shipments. MO-74846, Sub 44, L. G. Johnson Ext.— 
Nassau County, 9-8-58, Div. 1. 


21.72 Transportation of articles crated or uncrated is not controlling 
in determination of scope of operating authorities of carriers of household 
goods. 53 M. C. C. 177, 184-185. MC-116440, Van-Pak, Inc. Com. Car. 
ae, 2... & SS. , 8-26-58, Div. 1. 


21.74 Kind of Vehicle to be Transported 


21.74 Evidence relates solely to transportation of new foreign-made 
automobiles, and grant of authority made herein will be so limited. This 
limitation makes unnecessary any restriction to secondary movements. Com- 
pare 74 M. C. C. 407. MC-52657, Sub 510, Arco Auto Carriers, Inc. Ext.— 
Metropolitan Vehicles, .... M. C. C. » 9-5-58, Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Driveaway service and truckaway service are required by General 
Motors, and grant of authority for both methods of transportation will 
enable applicant to furnish complete service. MC-78787, Sub 34, Pacific 
Motor Trucking Co. Ext.—Oregon, .... M. C. C. , 9-9-58, Commission. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 While Commission has power to impose restrictions in any permit 
granted authorizing motor contract carrier operations, such action is not 
required by either sec. 5(2)(b) or provisions of National Transportation 
Policy. See 355 U. S. 141. 


Restrictions usually imposed in common carrier certificates issued to 
rail carriers or their affiliates in order to insure that service rendered there- 
under shall be no more than that which is auxiliary to or supplemental of 
train service are: (1) service by motor vehicle to be performed by rail 
carrier or by rail-controlled motor subsidiary should be limited to service 
which is auxiliary to or supplemental of rail service, (2) applicant shall 
not serve any point not a station on railroad, (3) key-point requirement 
or requirement that shipments transported by motor shall be limited 
to those which it receives from or delivers to railroad under through 
bill of lading at rail rates covering, in addition to movement by applicant, 
a prior or subsequent movement by rail, (4) all contracts between rail 
carrier and motor carrier shall be reported to Commission and shall be 
subject to revision if and as Commission finds it to be necessary in 
order that such arrangements shall be fair and equitable to parties, 
and (5) such further specific conditions as Commission, in future, 
may find it necessary to impose in order to insure that service shall be 
auxiliary to, or supplemental of, train service. However, if warranted by 
special circumstances, certificates have been issued without these restrictions 
to railroads or their affiliates, whether acquired by purchase as in 45 M. C. C. 
6, and 60 M. C. C. 373, or as the result of an application filed under sec. 
207, as in 47 M. C. C. 425; 48 M. C. C. 516; and 63 M. C. C. 91, 100. 
MO-78787, Sub 34, Pacific Motor Trucking Co. Ext.—Oregon, .... M.G.C. 

, 9-9-58, Commission. 


21.78 Substituted Service 


21.78 Substituted motor service in lieu of rail operations constitutes 
common carriage. 232 1. C. C. 683; 21 M. C. C. 405; and 34 M. C. C. 340. 
Since substituted service is common carriage at rail rates and on rail billing, 
all of restrictions usually employed to apply to substituted motor-for-rail 
service could not be imposed in a permit, for to do so would be to command 
holder to render common-carrier service. MC-78787, Sub 34, Pacific Motor 
Trucking Co. Ext.—Oregon, .... M. C. C. , 9-9-58, Commission. 
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21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 All things considered, including commodities transported and 
peculiar services rendered by respondents, historical grants of contract car- 
rier authority to respondents, economic objectives and benefits which recent 
changes in part II of Act seek to achieve, legislative history leading to 
amendments to statute, economic impact which any change in status would 
have on respondents immediately and on their customers eventually, all lead 
to conclusion that no involuntary change of status from contract to com- 
mon carrier should be forced upon respondents. 


Determination herein not binding in proceedings where facts and cir- 
cumstances differ materially from those disclosed herein. MC-3083, ‘Sub 28, 
Armored Motor Service Co., Inc. Conversion Proceedings, .... M. C. C. 
cececse O=OWOS, Dav. i. 


21.82 Irregular to Regular 


21.82 As was observed in 66 M. C. C. 567, there is no fixed formula to 
determine ‘‘the regular or irregular character of all motor-carrier opera- 
tions.’’ That decision contains summary of certain general practices which, 
when present, are usually indicative of a regular-route operation. It was 
there pointed out in passing on issue as to whether an irregular-route opera- 
tion has been changed unlawfully to a regular-route service, consideration of 
enumerated criteria is necessary “in light of surrounding circumstances and 
particular characteristics of the operation.’’ MC-F-6475, Garrett Freight- 
lines, Inc.—Pur. (Por.)—Wm. B. Swigert, .... M. C. C. ., 8-28-58, 
Div. 4. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 In cases of this type, burden is upon applicant to establish com- 
position, manufacture, and use of commodity sought to be transported. See 
67 M. C. C. 502, 72 M. C. C. 788. MC-107002, Sub 114, W. M. Chambers 
Truck Line, Inc. Ext.—Diesel Oil, .... M. C. C. ...., 8-22-58, Div. 1. 


22.01 Interpretation 


22.01 Since grant of authority to transport machinery, equipment, ma- 
terials, and supplies used in, or in connection with, discovery, development, 
production, refining, manufacture, processing, storage, transmission and dis- 
tribution of natural gas and petroleum and their products and byproducts, 
would not include authority to engage in stringing and picking up of main 
line pipe, there is no need to exclude therefrom, the stringing and picking 
up of pipe in connection with main or trunk pipelines as sought in applica- 
tion. See 74 M. C. C. 459. MC-83539, Sub 30, C & H Transp. Co., Inc. Ext. 
—Oregon-Washington, .... M.C.C. ...., 9-5-58, Div. 1. 


22.01 While rosin is included in term ‘naval stores,” ‘‘rosin deriva- 
tives’’ are naval stores products and not naval stores. MOC-112520, Sub 18, 
South State Oil Co. Ext.—10 Additional Destination States, .... M. C. C. 
..-, 8-28-58, Div. 1. 


22.3 Rough Products of Mines 
22.34 Crude Petroleum & Asphalt 


22.34 Application as amended seeks authority to transport petroleum 
products other than crude oil. Crude oil is not a petroleum product and 
hence need not, and should not, be excluded from commodity description. 
MC-111401, Sub 86, Groendyke Transport, Inc. Ext.—Petroleum Products, 
9-11-58, Div. 1. 
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22.5 Semi-Processed Material 


22.54 Industrial Chemicals & Acids 

22.54 It is clear that authority to transport liquid chemicals includes 
authority to transport ethyl alcohol, 61 M. C. C. 209, but not transportation 
of vodka which for all practicable purposes is a finished product intended for 
retail packaging after dilution to desired strength proof by addition of dis- 
tilled water. MC-92983, Sub 257, Eldon Miller, Inc. Ext.—Terre Haute, 
oe, ...s B.C. G. ..ccg eT ee, Ee a 


22.6 Industrial Manufactures 


22.66 Alcohol 

22.66 Conditions which would limit transportation of alcohol to that 
used in the production of alcoholic beverages and to transportation of alco- 
hol upon which federal tax has been paid are unduly restrictive and will 
not be imposed. MC-92983, Sub 257, Eldon Miller, Inc. Ext.—Terre Haute, 
eG, 200s BEG. vss oy SRS, Di i. 


22.7. Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Authority to transport trucks includes authority to transport 
trailers, and accordingly trailers will be excluded from any grant of authority 
herein. MC-78787, Sub 34, Pacific Motor Trucking Co. Ext.—Oregon, .... 
M. C. C. ...., 9-9-58, Commission. 


22.8 Necessaries 
22.84 Beverages 


22.84 Term “malt beverage” is more apt description of commodity in- 
volved and will be used in findings. MC-116827, J. P. Ogan Cont. Car. App., 
9-17-58, Div. 1. 


22.86 Furniture & Furnishings 


22.86 In transportation parlance and as used in operating authorities, 
the term ‘‘uncrated” is in reality synonymous with term ‘‘unpacked”’ in that 
it contemplates transportation of shipments without use of containers of any 
description, crates, cartons, or otherwise. Furniture ‘‘crated’”’ means packed 
or in containers; furniture “uncrated’’ means without any transportation 
package or loose, except in some instances for a loose protective wrapping of 
the extremities, such as protruding arms or legs. In the circumstances, Com- 
mission believes that term ‘“‘uncrated furniture’’ does not include furniture 
in cartons. 61 M. C. C. 599, 605. MC-73905, Sub 2, Cirilo & Elizabeth 
Fletcher Ext.—Crated Furniture, 9-23-58, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 


23.01 Substitutions 


23.01 Issue of applicant’s fitness has been rendered moot by its with- 
drawal and substitution therefor. There is no reason to find that substi- 
tuted applicant is not fit or able to hold authority sought herein. MC-30844, 
Sub 28, Heuer Truck Lines, Inc. Ext.—Mishawaka & Warsaw, Ind., 9-3-58, 
Div. 1. 


23.05 Previous Experience 


23.05 With respect to applicant’s ability to perform proposed opera- 
tion, it appears that it has had no experience in transporting asphalt in bulk 
in tank vehicles. However, this does not render applicant unfit to hold such 
authority; it has been in transportation business for many years and is fa- 
miliar with operation of motor vehicles and with Commission’s regulations. 
MC-90373, Sub 12, C. & R. Trucking Co. Ext.—Asphalt in Bulk, 
M.C. C. ...., 9-33-68, Div. 1. 
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23.2 Providence of Operation 
23.20 Generally 


23.20 Applicant is now successfully conducting one-way operations of 
type here proposed, and no finding is warranted on this record that proposed 
one-way operations will be improvident. MC-112520, Sub 18, South State 
Oil Co. Ext.—10 Additional Destination States, .... M.C.C. ...., 8-28-58, 
Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 While neither applicant nor protestant motor carriers own type 
of equipment necessary to perform proposed service, applicant is financially 
able to purchase such equipment; and no evidence was submitted by one of 
the protestant carriers to show its ability to purchase said equipment. 
MC-51146, Sub 5, Schneider Transport & Storage, Inc. Ext.—Cheboygan, 
Mich., 8-22-58, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 One who holds operating authority from this Commission rea- 
sonably may be expected to familiarize himself with such of Commission’s 
decisions as delineate scope of that authority; particularly so when pro- 
priety of his operation is questioned. MO-73905, Sub 2, Cirilo & Elizabeth 
Fletcher Ext.—Crated Furniture, 9-23-58, Div. 1. 


23.60 Even had applicant established need for proposed operation, his 
continuation of service at New Albany without heed to limitations of his 
operating authorities also raises serious doubts concerning his fitness to be 
granted additional operating rights. Applicant is admonished to cease 
serving New Albany in any manner inconsistent with terms of his certifi- 
cates. MC-6038, Sub 10, T. R. Schumpert Ext.—New Albany, Miss., 9-16-58, 
Div. 1. 


23.60 While applicant’s past unauthorized operation under the pseudo 
leasing arrangement is not condoned, record fails to support protestants’ 
contention that such operations were in wilful violation of Act and Com- 
mission’s regulations thereunder, and accordingly, such operations, in this 
case, are not deemed to be bar to granting of appropriate authority. MC- 
116927, Spencer Equipment Co., Inc. Com. Car. App., 8-22-58, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Inasmuch as applicant’s willingness and ability to conform to 
Act and Commission’s regulations are questioned in a revocation proceeding, 
consideration of fitness issue deferred until after revocation proceeding has 
been decided. MO-66900, Sub 22, Houff Transfer, Inc. Ext.—West Point, 
Va., 9-5-58, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Fact that P. I. E. is only motor carrier providing service be- 
tween Boise and eastern Oregon points, standing alone, is not sufficient 
justification for establishment of new operation in absence of showing of 
some inadequacy in existing service. MC-2862, Sub 57, Arrow Transp. Co. 
of Del. Ext.—Boise, .... M. C. C. ...., 9-17-58, Div. 1. 


24.01 Before existing service is found to be inadequate, there must 
be convincing showing of shortcomings of presently authorized carriers. 
MC-116944, Best Way Lines, Inc. Com. Car. App., 9-17-58, Div. 1. 
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24.01 In absence of any showing that services of protestant are ma- 
terially inadequate to meet shipper needs, applicant has failed to establish 
need for proposed service, and application should be denied. MC-107002, 
Sub 114, W. M. Chambers Truck Line, Inc. Ext.—Diesel Oil, .... M. C. C. 
oesee SoERWeS, DMV. i. 


24.01 Applicant has affirmative burden of establishing that there is 
need for proposed service which existing carriers are either unable or un- 
willing to provide. MC-115491, Sub 7, Commercial Carrier Corp. Ext.— 
Tampa, Fla., .... M.C.C. ...., 9-3-58, Div. 1. 


24.01 Burden of proof rests with applicant to establish by clear and 
convincing evidence that existing carriers cannot or will not provide an ade- 
quate service in response to public demand or need. MOC-117207, Erie 
Coach Co. Com. Car. App., 9-11-58, Div. 1. 


24.01 It appears that supporting shipper produces wide variety of 
chemicals and acids and that it has customers located at numerous points in 
considered destination territory. Employment of generic terms “acids and 
chemicals’ for commodity description and grant of authority on statewide 
basis to points in considered destination area are warranted. MC-92983, 
Sub 270, Eldon Miller, Inc. Ext.—Millsdale, Ill., 8-28-58, Div. 1. 


24.01 Public convenience and necessity can be met equally well with 
existing facilities or those to be provided by North Western, and large ex- 
penditures for unnecessary facilities can be avoided. North Western has 
shown that it is willing to demonstrate its ability to handle additional traffic 
contemplated. Compare 282 I. C. C. 725, wherein construction of new and 
competitive lines of railroad were found not necessary in public interest 
where existing facilities were adequate or could be made so. F. D. 19561, 
Minneapolis, St. P. & S. S. M. R. Co. et al. Acquisition, etc., .... I. C. C. 
.++.+, 9-18-58, Div. 4. 


24.01 In absence of any showing that the services of existing carriers 
are inadequate to meet reasonable transportation requirements of supporting 
shippers, there is no alternative but to deny application. MC-117159, Ply- 
wood Trucking Co. Com. Car. App., 9-18-58, Div. 1. 


24.01 Burden is on applicant to show that service it desires to initiate 
is required by evidence more substantial than its own self-serving declara- 
tions. MC-60868, Sub 10, Ruffalo’s Trucking Service, Inc. Ext.—West- 
chester & Nassau Counties, N. Y., 8-22-58, Div. 1. 


24.01 Evidence submitted on this record is too indefinite and specu- 
lative to be used as basis for grant of any operating rights. While future 
needs may be considered in application for authority, these must be predi- 
cated on a factual basis and not simply on remote possibility. MC-117150, 
H. Tremblay Co., Inc. Com. Car. App., 9-17-58, Div. 1. 


24.01 No shippers supported instant application. In absence of any 
showing that service presently rendered by protestant carriers is unsatis- 
factory or inadequate in any material respect, or that service of type pro- 
posed herein is needed, there is no alternative but to deny application. Ap- 
plicant has clearly failed to show that there is any need for regular route, as 
opposed to an irregular-route, operation. MC-7746, Sub 91, United Truck 
Lines, Inc. Ext.—Eastport, Idaho, 9-11-58, Div. 1. 


24.01 To warrant grant of the authority sought, it is incumbent upon 
applicant to establish among other things, by affirmative evidence that: (1) 
need exists for proposed service; and (2) existing services are inadequate to 
meet reasonable transportation requirements of supporting shippers. MO- 
116440, Van-Pak, Inc., Com. Car. App., .... M. C. C. ...., 8-26-58, Div. 1. 


24.01 Fact that applicant was able to perform service here sought for 
period of slightly over two months by virtue of registration of his amended 
interstate authority does not by itself establish need for service proposed. 
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Applicant offers no evidence to show whether he transported L. T. L. ship- 
ments during this period other than applicant’s self-serving statement, there 
is nothing to show need for continuance or establishment of such service. 
Denied. MC-73138, Sub 8, E. Guy Warren, Ext.—L. T. Ls., .... M. C. C. 
...., 8-22-58, Div. 1. 


24.01 It is incumbent upon applicant seeking authority to establish by 
affirmative evidence that shippers have need for motor service, because exist- 
ing service has proven inadequate to meet their reasonable transportation 
needs. MC-95540, Sub 286, Watkins Motor Lines, Inc. Ext.—Fertilizer, 
9-11-58, Div. 1. 


24.01 Applicant has burden, whether common or contract carrier 
authority is sought, of establishing that existing transportation services avail- 
able are inadequate for shippers’ reasonable transportation needs. MC- 
116329, A. F. Whitmer Cont. Car. App., 9-5-58, Div. 1. 


24.03 Contract Carriage 


24.03 Despite recent amendment of sec. 203(a)(15) of Act in deter- 
mining whether need exists for any proposed contract carrier operation, it is 
still necessary to consider whether required service can be satisfactorily 
performed by existing common carriers. See Norris Edward Bass v. I. C. C., 
(Civil Action No. 415), decided June 30, 1958, by the U. S. District Court 
for the Western District of Va., Lynchburg Division. MC-116552, Sub 1, 
Embree Buses Cont. Car. App., 8-28-58, Div. 1. 


24.03 Neither dedication of equipment to service of shipper nor fur- 
nishing of specialized service warrants conclusion that only contract carriage 
will accommodate and fulfill shipper’s need for motor transportation. There 
must be affirmative showing, aside from indicia of type of service proposed, 
that institution of such service would be consistent with public interest and 
National Transportation Policy. Such showing must reflect inability of exist- 
ing carriers to perform character of service sought by shipper. MO-115836, 
Sub 2, Rex Klump Oil Co. Ext.—Peoria, Ill., 9-11-58, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Applicant has established need for service from representative 
number of points in named counties; and, in order that applicant may render 
service fully responsive to shipper’s needs, origin territory should be de- 
scribed on county-wide basis. MC-74846, Sub 44, L. G. Johnson Ext.—Nas- 
sau County, 9-8-58, Div. 1. 


24.10 Burden is upon applicant to establish by substantial evidence 
that there is need for its service. MC-117150, H. Tremblay Co., Inc. Com. 
Car. App., 9-17-58, Div. 1. 


24.10 Service of certain protestants and untested service of other pro- 
testants here establish that there is no need on part of shipper for proposed 
additional motor carrier service. MC-59266, Sub 6, J. H. Yourga Ext.—Md., 
8-28-58, Div. 1. 


24.11 Preference or Desire 


24.11 At best shipper’s support of application indicates preference for 
applicant’s proposed contract carrier service over that of existing and untried 
common carrier service. Considering all circumstances here, application 
should be denied. MC-115836, Sub 2, Rex Klump Oil Co. Ext—Peoria, IIL, 
9-11-58, Div. 1. 


24.13 Use of Existing Carriers 


24.13 While it may be that applicant’s proximity to area to be served 
would make its service more responsive to local requirements, such conclu- 
sion is not justified until existing service has been tried and found lacking 
in some material respect. MC-727, Sub 1, Bowman Bros. Bus & Truck 
Service Ext.—Charter Service, 8-28-58, Div. 1. 
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24.13 While it may be that service offered by U. S. A. C. would be in- 
adequate to meet shipper’s transportation requirements, such conclusion is 
not warranted until that service has been tried and found lacking in some 
material respect. MC-11185, Sub 105, J-T Transport Co. Inc. Ext.—Buffalo, 
i Ee one Be Se Gy. ccc cy Oe, Be. i. 


24.14 Proximity of Carrier Terminals 


24.14 Fact that protestant has no terminal within physical boundaries 
of Texas is entitled to little if any weight since it has terminal at Bossier 
City near Shreveport, and also has equipment in Texas which can be called 
upon as needed. MO-105387, Sub 24, R. A. Corbett, Ext.—Pipeline near 
Carthage, Texas, 9-5-58, Div. 1. 

24.14 Conclusion is warranted on this record that shippers’ support of 
applicant’s proposed operations is based primarily on mere preference for 
service of locally-domiciled motor carrier readily available to handle their 
transportation and related problems, and, to some extent, on fact that appli- 
cant’s rates on the considered traffic are generally lower than those of other 
carriers available. Such considerations are not sufficient to warrant grant 
of the authority sought. MC-116329, A. F. Whitmer Cont. Car. App., 9-5-58, 
Div. 1. 


24.15 Enlarged Patron Market 

24.15 Since, in main, shippers heretofore have been unable to reach 
and develop market for small shipments of clay, failure of record to show 
tonnage to be offered applicant or multitude of specific destination points 
does not warrant denial of application. MC-113855, Sub 24, International 
Transport Inc. Ext.—Clay, 9-18-58, Div. 1. 

24.15 Although shipper testimony is generally in respect of territorial 
need and only relatively few customer locations are mentioned, evidence is 
clear that number of farms that will convert storage facilities to bulk-blower 
deliveries will increase; that need for proposed service is to all points in 
shippers sales territory so that they will be in position to serve all persons 
converting to bulk delivery; and that such need cannot be met by opposing 
rail carriers. MC-34600, Sub 1, Clifford & Effie James Ext.—Feed, 9-17-58, 
Div. 1. 

24.18 Patronage of Temporary Operation 


24.18 Although operations under temporary authority of themselves 
are not controlling as to need for additional service, they may be considered 
along with other evidence of record to show need. MC-116450, Sub 1, J. A. 
& R. C. Cole, Com. Car. App., 9-5-58, Div. 1. 


24.2 Traffic Available 


24.20 Generally 


24.20 Mere recitation of inherent transportation advantages of motor 
service not found in rail service, without evidence as to amount of traffic 
that will move by motor carrier and without showing that those desiring 
proposed service have investigated and have not been able to obtain motor 
service is insufficient to support grant of proposed authority . MC-116763, 
Carl Subler Trucking, Inc. Com. Car. App., .... M. C. C. ...., 9-3-58, Div. 1. 


24.21 Imminently 


24.21 While Sinclair’s Pasadena plant is not now in operation, it has 
reasonably foreseeable future need for service. It presently is soliciting 
business, and it is readily apparent that traffic will move from the plant to 
points in the destination territory in foreseeable future. To develop markets 
in considered destination states, shipper will require motor service. Shipper 
does not know tonnage it will ship or exact destination but it is planning 
definitely to serve destination states from its Pasadena plant rather than 
from its other plants in near future. MC-531, Sub 84, Younger Bros. Inc. 
Ext.—Bishop & Port Arthur, Texas, 9-5-58, Div. 1. 
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24.24 Contingently or Speculatively 


24.24 Speculative nature of evidence with respect to need for service 
at New York City is too conjectural to support grant of authority to that 
point. MO-116829, Sub 1, Foran’s Transport, Ltd. Com. Car. App., 9-5-58, 
Div. 1. 


24.24 Apprehension that service may be disrupted because of labor 
or other difficulties, at some future time, is based on speculation and does 
not of itself warrant authorization of additional carrier in area. MC-82266, 
Sub 8, R. R. Howard Ext.—Viburnum, Mo., 9-5-58, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 


24.30 This record fairly establishes that shipper’s support of applica- 
tion is predicated on its desire for rates lower than those of opposing carrier 
and that rates maintained by that carrier have not constituted an embargo 
on described bulk molasses traffic. In circumstances, application must be 
denied. MC-103654, Sub 43, Schirmer Transp. Co., Inc. Ext.—Molasses, 
Sere «SS , 8-28-58, Div. 1. 


24.30 m0-116880, A. F. Whitmer Cont. Car. App., 9-5-58, Div. 1. 
(Please See 24.14, Same Title). 
24.4 Adequacy of Facilities 


24.46 Special Truck Equipment 


24.46 Applicants have applied for authority to provide special type of 
service and need shown therefor has been exclusively for movements in bulk 


directly to farms in blower-equipped vehicles. Accordingly, authority 
granted restricted to use of such vehicles. MC-34600, Sub 1, Clifford & Effie 
James Ext.—Feed, 9-17-58, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Shipper desires applicant’s proposed service for transporting 
comparatively few emergency shipments; however, this is doubtful basis 
upon which to predicate grant, particularly, where, as here, motor carrier 
service is available which has not been shown to be inadequate. MOC-101126, 
Sub 87, Stilipass Transit Co., Inc. Ext.—Inedible Fats, Ind. to Ohio, .... 

; , 8-22-58, Div. 1. 


24.51 Only basis on which to predicate authorization of new motor- 
carrier service here proposed would be speculative emergency needs which 
might conceivably arise in future but are not shown to have arisen in the 
past. Such uncertain future need cannot afford basis for grant of permanent 
authority. MC-101126, Sub 90, Stillpass Transit Co., Inc. Ext.—Vegetable 
Fats, 9-5-58, Div. 1. 


24.53 Railroad 


24.53 Rail service does not meet supporting shipper’s transportation 
needs because of destination points located off-rail and limited storage 
facilities making C.L. shipments impractical. MO-1043840, Sub 182, Leaman 
Transp. Co., Inc. Ext.—Mass. Airports, 8-28-58, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Connecting line service is not necessarily inadequate, particu- 
larly where, as here, shipper’s tonnage moves predominantly in T.Ls. which 
are interlined without physical transfer of lading. MC-116944, Best Way 
Lines, Inc. Com. Car. App., 9-17-58, Div. 1. 
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24.57 Existence of Contract Carrier Service 


24.57 Up until time of hearing, Emery, although it had contract with 
shipper, did not have any schedule of minimum charge on file covering such 
movements. Its offer to establish such rates, made subsequent to hearing 
and under pressure from an application for competing authority, can be ac- 
corded little weight as evidence of its willingness to handle traffic. MO- 
55811, Sub 39, Craig Trucking, Inc. Ext.—Collinsville, Ill., 9-11-58, Div. 1. 

24.57 Reason given for cancellation by shipper of its contract with 
opposing carrier is insufficient volume of traffic; and movement of this same 
trafic is hardly basis of grant herein of permit to applicant. MC-101126, 


Sub 87, Stillpass Transit Co., Inc. Ext.—Inedible Fats, Ind. to Ohio, .. 
8-22-58, Div. 1. 


24.6 Adequate Quality of Service 
24.65 Semi-Processed Material 


24.65 Proposed service would, in large part, eliminate more costly 
method of shipments in drums and permit traffic to move to points throughout 
destination states in less expensive tank-trailer movement. MC-92983, Sub 
239, Eldon Miller, Inc. Ext.—Muscatine, Iowa, 8-28-58, Div. 1. 


24.66 Industrial Manufactures 


24.66 Shipper’s allegations concerning slow pickups, transit time, and 
damage to materials, are entirely too vague and indefinite to justify finding 
of inadequacy in existing service. MOC-116944, Best Way Lines, Inc. Com. 
Car. App., 9-17-58, Div. 1 

24.66 Applicant is presently performing service in transportation of 
brick which opposing rail and motor carriers are unable to provide; namely, 
transportation of brick packaged in relatively large and heavy amounts. 
Performance of this service is in response to growing demand for morte 
efficient methods of delivering brick on part of shippers’ customers, and it 
does not affirmatively appear in this record that opposing motor carriers hold 
themselves out to perform any similar service. Rail carriers are also not 
able to transport brick packaged in this manner. MC-116927, Spencer 
Equipment Co., Inc. Com. Car. App., 8-22-58, Div. 1. 

24.67 Machinery, Equipment, Implements & Appliances 


24.67 Protestants heretofore have not participated in West Coast 
traffic originating at shipper’s Flint plant, nor do they maintain terminal 
facilities at Flint as applicants do, but these facts alone do not establish 
that their services are either unavailable or unsatisfactory in any material 
respect. MC-113486, Sub 2, Automobile Carriers, Inc. Ext.—Flint, Mich., 
es S| , 9-11-58, Div. 1. 

24.68 Necessaries 


24.68 Supporting shipper’s requirements for scheduled job site de- 
liveries and inability of rail carriers to provide off-rail service and of existing 
motor carriers to provide interline service to destinations involved indicates 
need for supplementary transportation service. MC-116778, F. R. Beard 
Com. Car. App., 9-5-58, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 Mere desire by shipper or its broker for single-line seem, in 
itself, forms no proper basis for grant of the proposed authority. MC-11 
Sub 81, Ringle Truck Lines, Inc. Ext.—Sugar, .... M. C. i elese 
Div. 1. 
24.75 Perishables 


24.75 It is clear that physical interchange of fresh meats is undesirable, 
and in order for Whyte to have complete and flexible service which it needs, 
it is necessary that services of single-line carrier be available. MO-116806, 
Sub 1, Hutton Transport Ltd. Com. Car. App., 9-5-58, Div. 1. 
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24.78 Shipper’s Requirements 


24.78 Lack of direct service to all of involved destination territory 
restricts shippers’ plans for expansion of sales and does not permit them to 
compete with coal producers who have motor service available. In circum- 
stances, motor carrier service such as that proposed is required to meet 
shippers’ reasonable transportation requirements. MC-110212, Sub 10, 
Michael Kalnash Ext.—Coal, 9-11-58, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Three concurrent tests which must be met by applicant for 
alternate-route authority are undisputed: Applicant must show: (1) present 
operations between termini to be served over practicable and feasible serving 
route, (2) movement, in actual competition with existing carriers between 
affected points, of substantial amount of traffic over such route, and (3) no 
hew service will result which will change existing competitive situation. 
Concerning first of these tests, further burden is on such applicant where 
route over which operations are being conducted contains previously granted 
alternate route; it must be shown that (a) such alternate route did not 
materially shorten or improve operations over basic service route, and (b) 
past operations relied on could have been conducted with equal effectiveness 
competitively over service route. See 69 M. C. C. 205 and 71 M. C. C. 93. 
MC-1124, Sub 133, Herrin Transp. Co. Ext.—Shreveport, 8-28-58, Div. 1. 


25.07 In seeking elimination of gateway to permit operations over 
more direct routes, applicant must establish by affirmative evidence that it 
is successfully competing for the traffic under its present authority, and 
that elimination of gateway would not alter existing competitive situation 
or the character of service rendered. MC-59264, Sub 23, Smith & Solomon 
Trucking Co. Ext.—Clorox, 9-11-58, Div. 1. 

25.07 To justify elimination of gateway, it is necessary to establish 
that (1) applicant is actually transporting substantial volume of traffic from 
and to affected termini in present and effective competition with existing 
carriers, and (2) elimination of gateway will not enable it to institute new 
or different service which would materially strengthen its competitive position 
to detriment of existing carriers. MC-35320, Sub 51, T. I. M. E., Inc. Ext.— 
Tucson, .... M.C.C. ...., 9-5-58, Div. 1. 


25.08 Granted Upon Requisite Showing 


25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 
Herrin Transp. Co., MC-1124, Sub 133, Shreveport, La., 8-28-58. 


25.09 Denied for Failure of Proof 


25.09 Alternate Routes Denied by Div. 1, unless otherwise stated: 
Herrin Transp. Co., MC-1124, Sub 136, Texas-La., 8-28-58, (embraced in 
MC-1124, Sub 133). 


25.1 Present Base Route 
25.10 Generally 


25.10 Applicant has made no showing of operations or of its ability 
to operate over practicable and feasible service route, as distinguished from 
combination of one service route and two alternate routes which would 
justify grant of the alternate route authority sought. MC-1124, Sub 133, 
Herrin Transp. Co. Ext.—Shreveport, 8-28-58, Div. 1. 


25.2 Points to be Served 
25.21 Intermediate 


25.21 Deerfield is located on one alternate route and is terminus of 
another such route whick applicant is presently authorized to traverse. Since 
it is not Commission’s policy to allow intermediate point service on alternate 
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routes, applicant shall be authorized to serve Deerfield and to operate over 
said routes as service routes. MC-109914, Sub 18, Dundee Truck Line, Inc. 
Ext.—Deerfield, Mich., .... M. C. C. , 9-3-58, Div. 1. 


25.3 Improved Cnidiien 
25.36 Elimination of Gateways 


25.36 While it is admitted that present service from shipper’s stand- 
point is inadequate, this factor is clearly not controlling if, as here, grant of 
authority to improve existing service will aid in promoting efficient and 
economical transportation. MC-59264, Sub 23, Smith & Solomon Trucking 
Co. Ext.—Clorox, 9-11-58, Div. 1. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 Fact that applicant’s present route through Tupelo is highly 
circuitous and that serving New Albany directly would amount to saving in 
mileage of about 50 percent can only lead to conclusion that grant of proposed 
authority would be tantamount to grant of new authority for which no 
public need has been demonstrated. MC-603, Sub 10, T. R. Schumpert Ext. 
New Albany, Miss., 9-16-58, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Aithough operations over proposed route would save approxi- 
mately 180 miles in distance and four hours in running time, it would not 
so materially alter delivery time in El Paso or points beyond as to change 
competitive situation with respect to existing carriers. MC-35320, Sub 51, 
T. I. M. E. Inc. Ext.—Tucson, .... M. C. C. , 9-5-58, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Modification of eastbound restrictions will make possible safer 
and more economical and efficient operations, all of which will indirectly 
benefit public. MC-25320, Sub 51, T. I. M. E., Inc. Ext.—Tucson, 

. , 9-5-58, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Applicant does not seek to transport new commodity, operate 
to or from additional points or territories, or serve new shipper; rather, it 
seeks only to continue service which it has rendered for this shipper for 
28 years, transporting same commodity. Changing conditions and methods 
of doing business have caused shipper in exercise of its business judgment 
to alter the form in which its asphalt is shipped, and this change threatens 
to impair seriously applicant’s operations by terminating 75 percent of its 
present traffic. Denial of application on grounds set forth in 61 M. C. C. 
748, relied upon by protestants, is unwarranted here, since applicant is not 
“following the traffic’ in the sense that term was used in cited case. See 
62 M. C. C. 199, 64 M. C. C. 802 and 63 M. C. C. 219. MC-90373, Sub 12, 
C. & R. Trucking Co. Ext.—Asphalt in Bulk, .... M. C. C. , 9-22-58, 
Div. 1. 


26.4 Promote Operating Economy 
26.48 Balance Traffic 


26.43 Applicant’s contention that proposed service will provide valu- 
able backhaul for its vehicles is not sufficient to support grant of authority. 
MC-92988, Sub 256, Eidon Miller, Inc. Ext.—Acids & Chemicals, 9-19-58, 
Div. 1. 
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26.5 Improve Operations 
26.50 Generally 


26.50 Considering that purpose of applicant is to improve its services 
to this shipper rather than to serve new shippers, and fact that any limited 
authority may well prove inadequate, or become subject to dispute con- 
cerning its scope and intent, advantage to shipper and public of broader 
commodity description outweighs speculative competition which protestant 
fears. MC-28439, Sub 81, Daily Motor Exp., Inc. Ext.—Churubusco, Ind., 
occe Be Ue DG. ccccy Generee, a. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 In view of substantial continuing increase in volume of traffic 
destined to points in considered destination area, it does not appear that 
grant of authority, as provided for in findings, will materially affect the 
operations of presently authorized carriers. MC-74846, Sub 44, L. G. 
Johnson Ext.—Nassau County, 9-8-58, Div. 1. 


26.70 Protestants have not previously enjoyed any of this traffic and 
it does not appear that grant of authority to extent indicated in findings 
would adversely affect their operations. MC-104340, Sub 132, Leaman 
Transp. Co., Inc. Ext.—Mass. Airports, 8-28-58, Div. 1. 


26.70 Grant to applicant to serve only those points which are stations 
on lines of Southern Pacific should not result in any appreciable alteration 
of existing competitive situation and should not unduly restrain competition 
or in any degree adversely affect operations of other carriers. MO-78787, 
Sub 34, Pacific Motor Trucking Co. Ext.—Oregon, .... M.C.C. ...., 9-9-58, 
Commission. 


26.70 Possible diversion of traffic from existing carriers is not sufficient 
to warrant denial of authority where, as here, existing carriers’ service is 
inadequate for shipper’s reasonable transportation needs. MC-112520, Sub 
18, South State Oil Co. Ext.—10 Additional Destination States, .... M. C. C. 
. ++, 8-28-58, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers are entitled to transport all of traffic they can 
adequately, economically, and efficiently handle without added competition 
of new carrier. MC-117207, Erie Coach Co. Com. Car. App., 9-11-58, Div. 1. 


26.71 Existing carriers are normally entitled to all traffic which they 
can adequately, efficiently, and economically handle; and until protestant’s 
service has been tried and found deficient, grant of new authority is not 


warranted. MC-45181, Sub 1, H. R. Kriner, Ext.—Lumber from Va., 
9-11-58, Div. 1. 


26.71 Existing carriers are entitled to all authorized traffic that they 
can handle economically and efficiently before new service may be authorized 
therefor, unless it can be shown that existing carriers are unwilling or unable 
to meet public’s reasonable transportation needs in their authorized terri- 


tories. No such showing has been made here. MO-112196, Sub 13, G. R. 
Mallory Ext.—Cement, 9-5-58, Div. 1. 


26.71 Economic conditions in transportation industry require that 
carriers now serving particular territory or locality should normally be 
accorded right to transport all traffic therein which they can handle ade- 
quately, efficiently, and economically before new operation should be 
authorized. This conclusion is applicable not only with respect to existing 
traffic but also with respect to potential traffic. See 295 I. C. C. 281. 
F. D. 19561, Minneapolis St. P. & S. 8S. M. R. Co. et al. Acquisition, etc., . 

I. C. C. ...., 9-18-58, Div. 4. 
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26.73 Motor Bus Carriers 


26.73 It is recognized that charter service and revenue therefrom 
constitute important source of passenger transportation income, and author- 
ized carriers should be accorded opportunity to render charter service 
before institution of such service by new competitive carrier. MC-117215, 
L. R. Bouffard Com. Car. App., 8-28-58, Div. 1. 


26.74 Motor Truck Carriers 
26.74 Motor carrier should normally be accorded right to transport all 
traffic which it can adequately, efficiently, and economically handle before an 


additional competitive service is authorized. MC-727, Sub 1, Bowman Bros. 
Bus & Truck Service Ext.—Charter Service, 8-28-58, Div. 1. 


26.76 Rail Carriers 

26.76 Rail carriers, as only existing carriers, are not entitled to protec- 
tion from competition in continuance of service which fails fully to meet 
public need, nor should public be deprived of new service because some 


traffic may be diverted from rail carriers. MC-113855, Sub 24, Interna- 
tional Transport, Inc. Ext.—Clay, 9-18-58, Div. 1. 


26.76 Although grant of authority here may result in division of some 
rail traffic to applicant, it would be unwarranted to withhold this authority 
and thus deprive shipping public of needed transportation service. MC-110212, 
Sub 10, Michael Kalnash Ext.—Coal, 9-11-58, Div. 1. 

27. Disposition of Applications 
27.1 Railroad Extensions 
27.11 Granted 

27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 

Louisiana Southern Ry. Co.—Construction—Poydras Jctn.-Yscloskey, 

La., F. D. 20255, 13.5 miles, 9-19-58. 


Missouri Pac. R. Co.—Abandonment, etc. (Construction, 13.2 miles)—Frank- 
fort-Waterville, Kan., F. D. 20251, 9-11-58. 


New York, N. H. & H. R. Co.—Acquisition—Bridgeport, Conn., F. D. 20153, 
9-4-58. 


Pacific Electric Ry. Co.—Trackage Rights—Atchison, T. & S. F. Ry. Co., 
F. D. 20268, 9-19-58. 


27.12 Denied 


27.12 Railroad Extensions by Construction, Acquisition, or Operation 
Denied by Div. 4: 


—— St. P. & S. S. M. R. Co.—Acquisition, etc. (Construction), F. D. 
19561, Lo. c , 9-18-58. 


27.2 Motor Bus Operations 

27.21 Granted 

27.21 Applications for New or Extended Motor Bus Operations Granted 
ei ie, Bus & Truck Service, MC-727, Sub 1, Charter Service, 8-28-58. 
27.22 Denied 

27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 
Bouffard, L. R., MC-117215, Com. Car. App., 8-28-58. 
Embree Buses, MC-116552, Sub 1, Cont. Car. App., 8-28-58. 
Erie Coach Co., MC-117207, Com. Car. App., 9-11-58. 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise stated: 


Arco Auto Carriers, Inc., MC-52657, Sub 510, Metropolitan Vehicles, .... 


M.C. C. ...., 9-5-58. 
Beard, F. R., MC-116778, Com. Car. App., 9-5-58. 
C & H Transp. Co., Inc., MC-83539, Sub 30, Oregon-Wash., .... M. C. C. 
, 9-5-58. 


Chemical Tank Lines, Inc., MC-110525, Sub 236, Liquid Chemicals, 8-13-58 
(embraced in MC-101126, Sub 54). 


Cole, J. A. & R. C., MC-116450, Sub 1, Com. Car. App., 9-5-58. 

Craig Trucking, Inc., MC-55811, Sub 39, Collinsville, Ill., 9-11-58. 

aaa) Motor Exp., Inc., MC-28439, Sub 81, Churubusco, Ind., .... M. C. C. 

, 8-28-5 8. 

Denies ren Line, Inc., MC-109914, Sub 13, Deerfield, Mich., .... M. C. C. 
5 , 9-38-58. 

Ellsworth Bros. Truck Line, Inc., MC-109435, Sub 6, Tulsa, Okla., 9-16-58 

Foran’s Transport, Ltd., MC-116829, Sub 1, Com. Car. App., 9-5-58. 

Groendyke Transport, Inc., MC-111401, Sub 86, Petroleum Products, 9-11-58. 

Herrin Transp. Co., MC-1124, Sub 142, Chemical Plant, 8-22-58. 


Heuer Truck Lines, Inc., MC-30844, Sub 28, Mishawaka & Warsaw, Ind., 
9-13-58. Prior report 12-31-56. (A. E. Kroblin, Inc., substituted as 
applicant 5-7-58). 


Hoover Motor Exp. Co., Inc., MC-78632, Sub 100, Tullahoma, Tenn., 8-28-58. 
Houff Transfer, Inc., MC-66900, Sub 22, West Point, Va., 9-5-58. 
Hutton Transport Ltd., MC-116806, Sub 1, Com. Car. App., 9-5-58. 


International Transport, Inc., MC-113855, Sub 22, Liquid Commodities, . 
M.C.C. ...., 8-22-58. 


Clay, Sub 24, 9-18-58. 
James, Clifford & Effie, MC-34600, Sub 1, Feed, 9-17-58 
Johns, W. H., MC-78118, Sub 7, Infants Feeding Equipment, 9-19-58 
Johnson, L. G., MC-74846, Sub 44, Nassau County, N. Y., 9-8-58 
Kalnash, Michael, MC-110212, Sub 10, Coal, 9-11-58 
Leaman Transp. Co., Inc., MC-104340, Sub 132, Mass. Airports, 8-28-58 
Lorenz, Herman, MC-117203, Com. Car. App., 9-11-58 


McDuffee Motor Freight, Inc., MC-28961, Sub 16, Ky. Points, 9-5-58, Div. 4 
(embraced in MC-F-6894) 


Miller, Inc., Eldon, MC-92983, Sub 257, Terre Haute, Ind., .... M. C. C. 
, 8-27-58 
Millsdale, Ill., Sub 270, 8-28-58 
Muscatine, Iowa, Sub 239, 8-28-58 

Robertson Tank Lines, Inc., MC-116077, Sub 30, Export, 8-28-58. 


Ruffalo’s Trucking Service, Inc., MC-60868, Sub 10, Westchester & Nassau 
Counties, N. Y., 8-22-58 


mee 7 epee & Storage, Inc., MC-51146, Sub 5, Cheboygan, Mich., 


Smith & Solomon Trucking Co., MC-59264, Sub 23, Clorox, 9-11-58. 


South State Oil Co., MC-112520, Sub 18, 10 Additional Destination States, 
ee? ee * 28-58 


Spencer Equipment Co., ‘tee. MC-116927, Com. Car. App., 8-22-58. 












“ 
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27.31 Granted (Continued) 


Terminal Transport Co., MC-103947, Sub 22, Wrenshall, Minn., .... M. C. C. 
‘ -58. 


Prior report, 74 M. C. C. 5, modified. Other prior reports, 10-11-55 and 
68 M. C. C. 653. 
T. I. M. E., Inc., MC-35320, Sub 51, Tucson, Ariz., .... M.C.C. ...., 9-5-58. 
Walker Hauling Co., Inc., MC-103051, Sub 39, Toluene, 9-11-58. 
Watkins Motor Lines, Inc., MC-95540, Sub 286, Fertilizer, 9-11-58. 
Wright eal Lines, Inc., MC-114364, Sub 33, Cottonseed Cake, 
nm. ©... G. . 


Younger Bros., Inc., MC-531, Sub 84, Bishop & Port Arthur, Texas, 9-5-58. 
27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Arrow Transp. Co. of Del., MC-2862, Sub 7, Boise, Idaho, .... M. C. C. 
...., 9-17-58. Prior report, 74 M. C. C. 347, reversed. 

Automobile Carriers, Inc., MC-113436, Sub 2, Flint, Mich., .... M. C. C. 
wees, 9-11-58. 


Best Way Lines, Inc., MC-116944, Com. Car. App., 9-17-58. 

Black, J. F., MC-113524, Sub 12, Petroleum Coke, 8-22-58. 

Boutell Driveaway Co., Inc., F. J., MC-3468, Sub 140, Flint, Mich., .... 
M. 


Cc. C. ...., 9-11-58 (embraced in MC-113436, Sub 2). 
Chambers Truck Line, Inc., W. M., MC-107002, Sub 114, Diesel Oil, . 
M. C. C. ...., 8-22-58. 


Corbett, R. A., MC-105387, Sub 24, Pipeline near Carthage, Texas, 9-5-28. 
Fletcher, Cirilo & Elizabeth, MC-73905, Sub 2, Crated Furniture, 9-23-58. 


Gasoline Transport Co., MC-109637, Sub 59, Ohio, 8-22-58 (embraced in 
MC-107403, Sub 252). 

Howard, R. R., MC-82266, Sub 8, Viburnum, Mo., 9-5-58. 

Kriner, H. R., MC-45181, Sub 1, Lumber from Va., 9-11-58. 

Mallory, G. R., MC-112196, Sub 13, Cement, 9-5-58. 

Matlack, Inc., E. B., MC-17403, Sub 252, Ohio, 8-22-58. 

Miller, Inc., Eldon, MC-92983, Sub 256, Acids & Chemicals, 9-19-58. 

Plywood Trucking Co., MC-117159, Com. Car. App., 9-18-58. 

Reliable Transport, Inc., MC-34837, Sub 9, York County, Va., 9-3-58. 


Commercial Carrier Corp., MC-115491, Sub 7, Tampa, Fla., .... M. C. C. 


Ringle Truck Lines, Inc., MC-110505, Sub 31, Sugar, .... M. C. C. ...., 
9-16-58. 
Schirmer Transp. Co., Inc., MC-103654, Sub 43, Molasses, .... M. C. C., 
. +, 8-28-58. 
Shumpert, T. R., MC-603, Sub 10, New Albany, Miss., 9-16-58. 
Subler Trucking, Inc., Carl, MC-116763, Com. Car. App., .... M.C.C....., 


-3- " 


Tremblay Co., Inc., H., MC-117150, Com. Car. App., 9-17-58. 

United Truck Lines, Inc., MC-7746, Sub 91, Eastport, Idaho, 9-11-58. 
Van-Pak, Inc., MC-116440, Com. Car. App., .... M. C. C. ...., 8-26-58. 
Warren, E. G., MC-73138, Sub 8, L.T.Ls., .... M. C. C. ...., 8-22-58. 


Watkins Motor Lines, Inc., MC-95540, Sub 289, Meats, Fla. to Western 
States, .... M.C. C. ...., 9-5-58 (embraced in MC-C-2123). 
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Yourga, J. H., MC-59266, Sub 6, Md.,.... M.C.C. ...., 8-28-58. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise noted: 


C. & R. Trucking Co., MC-90373, Sub 12, Asphalt in Bulk, .... M. C. C. 
‘ , 9-22-58. 


Coldway Carriers, Inc., MC-111069, Sub 17, Points in 5 States, 9-11-58. 
Contract Carriers, Inc., MC-34865, Sub 32, Iron & Steel Reinforcement Arti- 
- - © ©. 


cles, .. .., 9-11-58. Prior report, 74 M. C. C. 245, 
modified. 

Detroit Term. & Cartage Co., MC-115582, Sub 1, Mt. Clemens, Mich., 
9-17-58. 

Long, E. W., MC-114795, Sub 7, 6 Destinations, 9-5-58. 

McKeown Transp. Co., MC-3018, Sub 4, Indianapolis, Ind., .... M. C. C. 
-... 8-22-58. 

Michigan Pickle Co., MC-116437, Com. Car. App., Passengers, .... M. C. C. 
‘ , 9-18-58. 

Ogan, J. P., MC-116827, Cont. Car. App., 9-17-58. 

Pacific Motor Trucking Co., MC-78787, Sub 34, Oregon, .... M. C. C. 


9-9-58 Commission. 


Automobiles, Sub 37, Calif. Assembly Plants to 7 Western States, 
.... M.C.C. ...., 9-9-58, Commission (embraced in Sub 34) 
New Sheter Vehicles me Additional Nev. Points, Sub 35, .... 

M. C. C. ...., 9-9-58, Commission (embraced in Sub 34). 
New Motor Vehicles, Raymer, Calif. to Ariz., Sub 36, .... M.C. C. 

, 9-9-58 (embraced in Sub 34). 
Stillpass Transit Co., Inc., MC-101126, Sub 54, Specified Liquid Commodi- 
ties, 8-13-58. 


Subler Trucking Inc., Carl, MC-116763, Sub 3, 10 states, .... M.C.C..... 





Fla. & Ga., Sub 4, .... M.C.C. ...., 9-3-58 (embraced in Sub 3). 
Texas-Vermont Transport, Inc., MC-117187, Cont. Car. App., 8-22-58. 
Winter Garden Bracero Transp. Co., Inc., MC-116614, Sub 2, Cont. Car. App., 

coe Me. GC, ccccy ewe (embraced in MC- 116437). 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Bodnar, J. M., MC-117186, Sub 1, Cont. Car. App., 8-28-58. 


J-T Transport Co., Inc., MC-11185, Sub 105, Buffalo, N. Y., .... M. C. C. 
‘ , 9-5-58. 


Klump Oil Co., Rex, MC-115836, Sub 2, Peoria, Ill., 9-11-58. 


eee Transit Co., Inc., MC-101126, Sub 87, Inedible Fats, Ind. to Ohio, 
M. C. C. ...., 8-32-58. 


‘ Wepetabte Fats, Sub 90, 9-5-58. 
Whitmer, A. F., MC-116329 & Sub 3, Cont. Car. App., 9-5-58. 
28. Transfer, Modification or Revocation 
28.1 Transfer 
28.10 Generally 
28.10 Transfer of certificate dated Sept. 10, 1957 in W-1106 approved. 


F. D. 20262, Puget Sound Navgtn. Co.—Ctfe Transfer—Bremerton Freight 
Car Ferry, Inc., 8-21-58, Div. 4. 
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28.2 Modification 
28.20 Generally 


28.20 Findings in prior report modified to eliminate interpretation of 
service Transfer may lawfully render to and from Nashville under its au- 
thority and to permit downward adjustment of purchase price. MC-F-6629, 
Denver-Chicago Trucking Co., Inc.—Control—Eck Miller Transfer Co., .... 
M. C. C. ...., 9-4-58, Div. 4. 


28.23 Remove Restrictions 


28.23 Petitioner found entitled to certain modifications with respect 
to its operations between two N. Car. points. Issuance of amended certifi- 
cate approved. MC-109598, Carolina Scenic Stages—Modification of Ctfe, 
8-28-58, Div. 1. 

28.24 Impose Restrictions 


28.24 Trans-American has been providing transportation for pianos 
from its authorized origins for substantial period with no apparent complaint 
against service which should be protected. Accordingly, prior condition re- 
specting cancellation of rights to transport pianos expanded to include Trans- 
American’s origin points. MC-F-6045, North American Van Lines, Inc.— 
Pur. (Por.)—Creston Transfer Co., .... M. C. C. ...., 9-15-58, Div. 4. 


28.3 Revocation 
28.30 Generally 


28.30 While violations found wilful, suspension of certificate not war- 
ranted because recently instituted corrective measures, if conscientiously fol- 
lowed in future, would tend towards satisfactory compliance with safety 
regulations. However, in view of continued failure of respondent to achieve 


satisfactory compliance over period of several years, proper course is entry 
of cease and desist order requiring compliance. MC-C-2187, Eagle Motor 


Lines, Inc.—Suspension or Revocation of Ctfes, .... M. C 
Commission. 


28.31 Jurisdiction 


28.31 Continued failure, even after admonition on part of respondent 
to move satisfactorily toward full compliance with safety regulations, con- 
stitutes flagrant violations of its duty to public which must be construed to 
be “‘wilful’’ as that term is used in sec. 212(a) of Act. Accordingly, under 
terms of sec. 212(a) of Act, Commission might suspend respondent’s certi- 
ficates. However, in view of respondent’s efforts toward correction of defi- 
ciencies in its safety program, such action is unwarranted at present. Cease 
and desist order entered requiring compliance. MC-C-2139, Safeway Truck 


Lines, Inc.—Suspension or Revocation of Ctfes, .... M. C. C. ...., 9-11-58, 
Commission. 


28.31 Evidence demonstrates that respondent has engaged in numer- 
ous unsafe practices over extended period of time and despite repeated as- 
surances that more vigorous corrective measures had been, or would be, 
taken, violations persisted on significant scale. In circumstances, considered 
violations found wilful. Thus respondent’s certificates may at this time be 
suspended. But fact that attempt at establishment of safety program has 
been made persuades that suspension is not warranted at this time. Cease 
and desist order entered requiring compliance with Commission’s rules and 
regulations prescribed relative to qualification and maximum hours of service 
of employees and safety of operation and equipment. MC-C-2141, Watkins 
Motor Lines, Inc.—Suspension or Revocation of Ctfes, .... M. C. C. 
9-11-58, Commission. 


28.36 Past Unauthorized Operations or Violation of Law 
28.36 Concluded that respondent’s continued violations despite re- 
peated advice and admonitions have been wilful in nature. MO-C-2187, 


Eagle Motor Lines, Inc.—Suspension or Revocation of Ctfes, .... M. C. C. 
«+++, 9-11-58, Commission. 


C. ...., 9-11-58, 
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29. Abandonment 


29.4 Economic Effect 
29.45 Employees 
29.45 Same conditions imposed as in 257 I. C. C. 700 for protection of 


employees. F. D. 20252, Missouri Pac. R. Co.—Abandonment (Por.)—Lake 
Charles Subdivision, 9-4-58, Div. 4. 


To Same Effect: 


F. D. 20201, Pennsylvania-R. S. L.—Abandonment (Por.)—Wildwood 
& Delaware Bay Branch, etc., 8-27-58, Div. 4. 


29.45 Same condition imposed as in 275 I. C. C. 272 for protection of 
employees. F. D. 20269, Southern Pac. Co.—Abandonment, etc. (Por.)— 
Riverside Branch, etc., 9-19-58, Div. 4. (embraced in F. D. 20268). 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Missouri Pac. R. Co., F. D. 20252, (Por.) Lake Charles Subdivision (La.), 
05.3 mile, 9-4-58. 
F. D. 20251, Frankfort-Waterville, Kan., 16 miles, 9-11-58. 

Pennsylvania-R. S. L. et al., F. D. 20201, (Por.) Wildwood & Delaware Bay 
Branch (N. J.), 8-27-58. 

Southern Pac. Co., F. D. 20269, (Por.) Riverside Branch, etc. (Calif.), 
9-19-58 (embraced in F. D. 20268). 


Tooele Valley Ry. Co., F. D. 20198, West International, Utah, Branch, 3.31 
miles, 9-18-58. 


3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.21 Mortgages 


31.21 Execution of mortgage which is not accompanied by note or 
other evidence of indebtedness is not issue of securities within purview of 
sec. 214 of Act. 282 I. C. C. 521. Thus carrier subsidiaries need no authority 
from Commission to execute and deliver mortgage evidencing and securing 


advances made to them. F. D. 20211, Ryder System, Inc. Bonds, 9-4-58, 
Div. 4. 


32. Security Issues 


32.2 Evidences of Debt 
32.24 Redemption 


32.24 Proposed indenture which will secure bonds provides that they 
will not be redeemable prior to Jan. 1, 1966, through funds borrowed at 
lower interest rate. Such restriction is not in public interest. F. D. 20211, 
Ryder System, Inc. Bonds, 9-4-58, Div. 4. 


33. Purpose of Issue 


33.2 Additions & Betterments 
83.21 Railroad Acquisition or Extension 


33.21 Application to issue short-term promissory notes and a long- 
term note in like amount to refund such short-term notes, dismissed. F. D. 
19562, Lake Superior & I. R. Co. Notes, ....I. C. C. ...., 9-18-58, Div. 4 
(embraced in F. D. 19561). 
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33.4 Refinancing 


33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or Re- 
tire Motor Truck Capital Stock Authorized by Div. 4: 
Ryder System, Inc. Bonds, F. D. 20211, 9-4-58. 


34. Alteration of Securities 


34.3 Maturities 
34.30 Generally 


34.30 Authority granted to extend date of maturity of principal 
amount, of outstanding first-mortgage bonds, to bear interest during ex- 
tended period at rate of 5 per cent per annum. F. D. 20298, Western Ry. of 
Alabama Bonds, 9-17-58, Div. 4. 


35. Corporate Reorganization 


35.9 Consummation 
85.91 Authority to Consummate 


35.91 Authority granted American Buslines, Inc., (a) to issue not ex- 
ceeding 12,000 shares of its Class A common capital stock and 9,241 shares 
of its Class B common capital stock, par value $25 per share in each instance, 
(b) to modify terms and conditions respecting payment of not exceeding 
$156,193 of unpaid principal balances on certain outstanding securities, and 
(c) to issue its secured promissory note in maximum principal amount not 
exceeding $978,000, for purpose of refunding existing secured indebtedness, 
all in furtherance of plan of corporate reorganization heretofore confirmed 
by U. S. District Court for District of Nebraska, under Chapter X of Bank- 
ruptcy Act. Conditions prescribed. F. D. 20021, American Buslines, Inc.— 
Reorganization, .... M. C. C. » 9-10-58, Div. 4 (embraced in MC-F- 


6803). 
4. SERVICE & OPERATIONS 
45. Allowances 


45.1 Terminal 
45.11 Pickup & Delivery 


45.11 Since allowances are less than cost of performing service, re- 
spondents are in better position from net revenue standpoint to extent they 
do not perform pickup service. MC-C-2081, Class Rates—Middle Atlantic 
Territory, .... 1.C.C. , 9-83-58, Div. 3. 


46. Safety 


46.3 Block Signals 
46.31 Manual 


46.31 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Applications for approval of discontinuance of manual block systems between 
Berwick and Thurston, Ohio and Phalanx and Dillonvale, Ohio, granted. 
No. 28000, Subs 160 & 161, New York Central R. Co. BS-Aps. 14056 & 
14096, .... I. C. C. ...., 9-12-58, Div. 3. 


46.4 Interlockers 
46.41 Manual ; 


46.41 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Question of safety value of main track derails has been considered in number 
of cases, each being determined by particular facts surrounding it, such as 
traffic density, physical characteristics of crossing, grades and types of equip- 
ment used. See 243 I. C. C. 586. 
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Application for approval of removal of nine interlocked derails within 
interlocking No. 19 at Dallas, Texas, granted in part. No. 28000, Sub 162, 
Gulf, C. & S. F. Ry. Co., etc. BS-Ap. 14133, .... I. C. C. ...., 9-17-58, 
Div. 3. 


5. RATE STRUCTURE 
53. Rate Adjustments 


53.0 Generally 
53.01 Territorial Parity 


53.01 Eastern New Mexico considered as part of southwestern terri- 
tory. 281 I. C. C. 213, 290-291 and 294. No. 32282, Ravel Bros., Inc. v. 
Atlantic Coast Line R. Co., .... I. C. C. ...., 8-22-58, Div. 2. 


53.3 Class Rates 
53.38 Rate Stops 


53.38 Minimum rate stops are objectionable for reason, among others, 
that (1) they nullify just and reasonable classifications which motor common 
carriers are required to maintain under sec. 216 of Act, and (2) they fail to 
accord articles, which have lower ratings and more favorable transportation 
characteristics, lower rates to which they are entitled. 61M. C. C. 639, 468. 
I & S M-10999, Class Rates—Malone Freight Lines, Inc., .... I. C. C. ...., 
9-9-58, Div. 3. 


53.7 Minimum Weights 
53.70 Generally 


53.70 On traffic of light and bulky character, respondents should estab- 
lish minimum weight which is related to capacity of their trucks. I & S M- 
10548, Cabinets & Lawn Mowers—Lansing to Zion, Ill. & Milwaukee, Wis., 
I. C. C. ...., 9-9-68, Div. 3. 


53.8 Valuation Rates 
53.82 Released Rates 


53.82 Certain express package rates, based on released value without 
authority, found unlawful and required to be cancelled. MC-C-2081, Class 
Rates—Middle Atlantic Territory, .... I. C. C. ...., 9-3-58, Div. 3. 


55. Competitive Ratemaking 


55.0 Generally 
55.06 Disruption of Rate Structure 


55.06 Carriers have right to initiate lawful rates calculated to obtain 
desired traffic provided they are reasonably related to rate structure in same 
general territory. I & S M-10858, Hypochlorite Solution—Calif. to Ariz., 
tee Be Mie Ge wccng SUE, ee 


55.1 Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 It appears that if suspended schedules were approved, like re- 
ductions in protestant’s rates would follow; and end result would be needless 
dissipation of carrier revenues and destructive competition. I & S 6900, Oil 
Filters—Middle Atlantic Territory, .... I. C. C. ...., 9-11-58, Div. 3. 


55.16 Forwarder 


55.16 Considerable volume of this traffic is now moving in cooperative 
cars, which neither respondent nor protestants can possibly obtain under 
their current rate basis. Purpose of proposed rates is to enable respondent 
to secure portion of this traffic. Inasmuch as this traffic would be diverted 
from nonregulated carriers, it does not appear that proposal would be harm- 
ful to protestants. I & S 6860, Exception Rating—Texas Shippers Assn., Inc., 
sete eR Ge 6eseg Oe ae 
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55.7 Private Carrier Competition 


55.70 Generally 


55.70 Evidence is persuasive that proposed rate is necessary to pre- 
vent diversion to private carriage of traffic now moving by motor-common 
carrier. I & S M-10671, Butter—Duluth, Minn. to Detroit, Mich., 
‘cS , 9-12-58, Div. 2. 


55.70 Rate level constitutes controlling factor determining which mode 
of motor carriage, private or motor common carrier, will attract instant 
traffic. Suspended schedules found just and reasonable. I & S M-11000, 
Doors & Plywood—Twin Cities to Chicago & Milwaukee, . 

9-9-58, Div. 3. 


55.70 Evidence is convincing that certain rates are compelled by 
private operations of shipper and would be reasonably compensatory. I & 8 M- 
10808, Various Commodities—Federal Truck Lines, Inc., . as 
8-26-58, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 In proceeding of this character, law imposes upon respondents 
burden of proving, as minimum requirement, that proposed reduced rates 
would be reasonably compensatory. Rates which fail to yield compensatory 
return cast undue burden on other traffic, and therefore in circumstances 
must be considered unjust and unreasonable. I & S M-10548, Cabinets & 
Lawn Mowers—Lansing to Zion, Ill. & Milwaukee, Wis., . . A 
9-9-58, Div. 2. 


55.81 Evidence as to carrier’s cost of operation is matter peculiarly 
within knowledge of carrier, which should be made available to Commission 
when lawfulness of rates which are of doubtful propriety are being con- 
sidered and carrier’s primary reliance is upon cost. Burden is upon re- 
spondents to show that their proposal is just and reasonable. I & S M-9991, 
Sugar—From Minn. to St. Louis, Mo., .... I. C. C. , 8-22-58, Div. 3. 


55.88 Motor Carrier Rates 


55.83 Satisfactory evidence must be presented that a minimum ship- 
ment will yield revenues which would be reasonably compensatory. I & S M- 
10548, Cabinets & Lawn Mowers—Lansing to Zion, Ill. & Milwaukee, Wis., 

- & .2 , 9-9-58, Div. 2. 

55.83 Proposed rates would produce truck-mile revenue of 120, 81.3, 
63.3, 54.4, and 47.5 cents, respectively, as compared with present truck-mile 
revenue of 107.5, 75, 60, 52.5 and 47 cents. Earnings under proposed rates 
would not only be higher than respondent’s system average expense of 28.7 
cents a truck-mile for 1957, but also would exceed respondent’s average 
revenue of 30.4 cents a truck-mile for same year. I & S M-10927, Cotton 
Piece Goods in South, .... I. C. C. , 9-9-58, Div. 3. 


55.83 Respondent failed to submit any cost evidence and that submit- 
ted by protestant indicates that proposed rate would not be reasonably 
compensatory. Proposed rate is not shown to be just and reasonable. 
I & S M-10890, Distribution Rates—U. S. Truck Co., Inc., .... I. C. C 
8-22-58, Div. 2. 


55.83 Reliable tool to prove specific costs is available to economy- 
minded respondents in Highway Form B, Statement No. 3-55, entitled 
“Simplified Procedure for Determining Cost of Handling Freight by Motor 
Carriers.’’ Without specific cost data relating to particular movements here 
involved, compensatory character of rates cannot be determined. I & S M- 
10995, Fertilizer, etc.—Marysville, Ohio to Grand Rapids, .... 
9-15-58, Div. 2. 


55.83 Unless costs of both carriers operating in joint-line service are 
submitted in evidence, there is no way of knowing whether proposed joint. 
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rate will be compensatory for both legs of movement. I & S M-107460, Iron 
or Steel—Kansas City, Mo. to Milwaukee, Wis., .... I. C. C. ...., 9-9-58 
Div. 3. 


55.83 In proceeding of this nature, essential element to be considered 
is whether proposed reduced rate would be reasonably compensatory. Average 
operating costs for only one carrier are submitted, although other carriers 
apparently concurred in rates and it is indicated that joint-line service is 
required. Thus record is inadequate to permit determination as to compen- 
satory character of proposed rate. I & S M-10934, Lead Shot—Omaha, Neb. 
to Anoka, Minn., .... I. C. C. ...., 9-10-58, Div. 2. 


55.83 Proposed rates would produce higher minimum truck-mile yields 
than respondent’s present rates. Yield would exceed respondent’s system 
average costs by substantial margins, and in conjunction with rate compari- 
sons instanced, warrant conclusion that proposed rates would be reasonably 
compensatory. I & S M-10731, Softeners—Linden, N. J. to Ohio, ‘ 
I. C. C. ...., 8-14-58, Div. 2. 


55.85 rece Rates 


55.85 Respondent made no attempt to show that resulting reduction 
would be compensatory for it and thus has failed in its burden of proof. 
I & S 6900, Oil Filters—Middle Atlantic Territory, .... I. C. C. ‘ 
9-11-58, Div. 3. 


56. Demurrage & Storage 
56.0 Generally 
56.03 Export Shipments 
56.03 Since practically all of existing free time authorizations have 
been in effect for at least 25 years, persuasive showing of need for proposed 


limitations is essential. Ex Parte 212, Increased Freight Rates, 1958, .... 
I. C. C. ...., 9-9-58, Commission. 


57. Tariffs 
57.1 Publisher 

57.15 Requisite Operating Authority 

57.15 Since record clearly establishes that none of participating car- 
riers possesses operating authority to serve a certain point, tariff provision 
must be amended to eliminate that point as break-bulk station from which 
rates are to apply. I & S M-10472, Household Products bet. Points in Ind., 
coee Be Oe Mh svccy SEES, Ee Be 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Rules in tariff circular were issued as guide in construction of 
tariffs. They are not here determinative of justness and reasonableness of 
rating or rates here proposed. I & S 6860, Exception Rating—Texas Ship- 
pers Assn., Inc., .... I. C. C. ...., 8-18-58, Div. 2. 


57.3 Interpretation 

57.33 Intent of Framers 

57.33 Where there is no ambiguity in provisions of tariff, there is no 
room for construction. It is not function of Commission to change plain 
and obvious meaning of words in order to secure an interpretation which 
may be in accordance with unexpressed intention of defendant carriers. 284 
I. C. C. 461, 465. No. 32161, Central Soya Co., Inc. v. Arcade & A. R. Corp., 

.- 1.0. C. ...., 9-15-68, Div. 2. 


57.87 Points or Areas Covered 


57.37 In 43 M. C. C. 778 and 301 I. C. C. 575, meaning of tariff was 
rendered unclear and doubtful, and doubt was removed by construing ‘“‘or’’ 
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as “and,” or vice versa. No need appears for such substitution here as 
language a tariff is clear. No. 32161, Central Soya Co., Inc. v. Arcade & A. 
R. Corp., .... I. C. C. , 9-15-58, Div. 2. 


57.37 Tariff contains " alphabetical list of points in Ind., shows rate 
group in which each point is embraced and rate bases applicable. Rate bases 
shown in this tariff between any two points would appear to furnish distance 
in miles for tariff item that restricts application of proposed rates to destina- 
tions within a 75-mile radius of named break-bulk points. I & S M-10472, 
Household Products bet. Points in Ind., .... I. C. C. , 9-11-58, Div. 3. 


6. RATE LEVEL 


60. Generally 
60.0 Administrative Policies 
60.02 Entire Charges 


60.02 Complainant assails total through charges as is required in 
seeking damages. No. 32360, Buffalo Sanitary Wipers Co. v. Atchison, T. & 
6. . Ry. Oe, ..1. LC. , 9-8-58, Div. 3. 


62. Rate Comparisons 
62.0 Generally 
62.05 Reasonableness of Compared Rates 


62.05 There is no evidence that any traffic has moved on rate com- 
pared, which is, therefore, insufficient to prove reasonableness of proposed 
rate. I & S M-10995, Fertilizer, etc.—Marysville, Ohio to Grand Rapids, 

, 9-15-58, Div. 2. 


63. Value of Service 
63.0 Generally 
68.02 Value of Article 


63.02 In view of low value of articles contained in shipments and 
further fact that they consisted either of waste material or garments shipped 
solely for reclamation or renovation, charging of rate which applied on new 
clothing and other higher-valued articles was unjust and unreasonable. 
No. 82360, Buffalo Sanitary Wipers Co. v. Atchison, T. & S. F. Ry. Co., 

; , 9-8-58, Div. 3. 


64. Compensativeness 
64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Federal income taxes are inconsistent with cost-of-service prin- 
ciples of ratemaking. I & S M-10671, Butter—Duluth, Minn. to Detroit, 
Miiem., .... 1. G. GC. , 9-12-58, Div. 2. 


64.11 Average Costs 


64.11 Asarule, comparison with average earnings and expenses is not 
most desirable proof of compensativeness of rate on particular traffic, and 
this is particularly true of shipments in tank cars which involve a 100- 
percent return movement of empty equipment, however wide spread here 
indicated between yields under proposed rate and average indicate that pro- 
posed rate is reasonably compensatory. FSA 33485, Formaldehyde from 
Bishop, Texas to Newark, N. J., .... I. C. C. , 8-13-58, Div. 2. 

64.11 Although, as a rule, comparison with average earnings and ex- 
penses is not most desirable proof of compensativeness of rates on particular 
traffic, wide spread here indicated between yields under proposed rates and 
average strongly indicate that proposed rate would be reasonably compen- 
ee | FSA 33908, Tire Fabrics bet. Points in Official & Southern Territories, 

, 9-5-58, Div. 2. 











254 I. C. C. PRACTITIONERS’ JOURNAL 





64.12 Out-of-Pocket Costs 


64.12 Computation of out-of-pocket linehaul costs on basis of 50 per- 
cent rather than 80 percent of operating expenses, rents and taxes (other 
than Federal income) instead of 80 percent basis used in Statement 1-57 
issued by Commission’s cost finding section, because of increase in traffic in 
recent years, is short-term approach to determination of effect of traffic 
changes on cost of operations, especially when such costs are to be used to 
justify establishment of rates for an indeterminate future. Freight rates 
should produce revenue to meet expenses and fixed charges in periods of both 
increasing and decreasing traffic. The 80-percent ratio of out-of-pocket to 
total operating expenses, rents, and taxes, used in Statement 1-57, is based 
on continuing studies over period of years which reflect both favorable and 
unfavorable traffic conditions. I & S 6825, Coal—Southern Mines to Tampa, 
Pak, i422 KCC. wvcng DO, Eee. 


64.14 Typicality of Cost Study 


64.14 Statement 3-57 is based upon average cost figures of 177 motor 
carriers and is not directly related to respondents’ contemplated operation. 
Moreover, average costs are not best indicia of compensativeness and where, 
as here, such costs are barely covered by proposed rate, they must be re- 
garded as too unreliable to support favorable finding. I & S M-10995, 
Fertilizer, etc.—Marysville, Ohio to Grand Rapids, .... I. C. C. 
9-15-58, Div. 2. 


64.15 Round-trip Costs 


64.15 Westbound tonnage consisted mainly of cattle, cotton, produce, 
and other exempt commodities, and while apparently not as highly remunera- 
tive as general commodities, it provided some revenue so as to make it un- 
necessary to charge eastbound traffic with costs based on round-trip dis- 
tances. I & S M-10858, Hypochlorite Solution—Calif. to Ariz., .... I. C. C. 

, 9-11-58, Div. 2. 


64.15 Respondents’ costs are deficient in that linehaul costs do not 
reflect proper round-trip average loads based upon minimum load of 32,000 
lbs. in one direction and respective average loads in opposite direction for 
each group of carriers. I & S M-9991, Sugar—From Minn. to St. Louis, Mo., 
aces Be Oe Os occ 05 Oreeree, Oe. S. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 Commodity is moving in large volume, it loads heavier than 
tubular wire on which present class rate also applies, and substantial in- 
crease in minimum weight accompanying rate reduction would result in 
greater return than under present rate. I & S M-10973, Wire Goods—Niles, 
Mich. to W. Haven, Conn., I. C. C. ...., 9-18-58, Div. 2. 


66. Class Rates 
66.0 Generally 


*? 


66.0 Generally 


66.0 Proposed T.L. class rates & ratings applying on traffic moving 
between points in East & South, together with cancellation of minimum class 
rates, found just and reasonable. I & S M-10999, Class Rates—Malone 
Freight Lines, Inc., .... I. C. C. ...., 9-9-58, Div. 3. 


66.0 Present class rates in Middle Atlantic territory, reflecting allow- 
ances to shippers for pickup service on shipments under 6,000 lbs., found 
not shown to be unlawful. MC-C-2081, Class Rates—Middle Atlantic Terri- 
Cony, .... B.C. C. ...., BOOB, Ev. SB. 
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66.3 Rough Products of Mines 


66.31 Coal & Coke 


66.31 (1) Reduced rates on fine coal in C.Ls., from mines in Ala., Ky., 
Tenn. & Va. to Tampa & Sutton, Fla., found lawful. 


(2) Authority granted on conditions, to establish and maintain such 
rates over direct routes without observing long-and-short-haul provision of 
sec. 4 of Act. I & S 6825, Coal—Southern Mines to Tampa, Fia., .... 
I. C. C. ...., 9-19-58, Div. 2. 


66.5 Semi-Processed Material 


66.57 Fertilizer 


66.57 Rates on superphosphate, in C.Ls., from East Tampa, Fla. to 
Albuquerque, Belen & Mesquite, N. Mex., found to have been unjust and 
unreasonable. No. 32282, Ravel Bros., Inc. v. Atlantic Coast Line R. Co., 
coos be O<. ©, 2000, O-Ba-S8, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 


66.75 Commercial & Professional 

66.75 Reduced freight-forwarder exceptions rating & rates on business 
or office machines, or parts, from Chicago, Ill. & Detroit & Plymouth, Mich. 
to points in Texas, found just and reasonable. I & S 6860, Exception 
Rating—Texas Shippers Assn., Inc., .... I. C. C. ...., 8-18-58, Div. 2. 


66.8 Necessaries 


66.87 Household Fixtures, Appliances & Instruments 
66.87 Rates sought to be collected on disappearing stairways, without 
counterbalance weights in C.Ls., from Little Rock, Ark., to points in many 
states, found applicable and not shown to have been unjust, unreasonable, or 
otherwise unlawful. No. 32199, Wel-Bilt Products Co. v. Chicago, R. I. & P. 
Me Gy ccs EE G ccccy OO Ee ee 


67. Commodity Rates 


67.0 Generally 


67.0 Generally 

67.0 Proposed reduced rates on freight by railroad in trailer-on-flatcar 
service between certain points in Portland, Oregon area & interstate points 
found not shown to be just and reasonable. Proposed schedules ordered 
cancelled, without prejudice to filing of new schedules in conformity with 
findings. I & S 6881, Terminal Areas—Portland, Oregon Area, .... I. C. C. 
-., 9-9-58, Div. 3. 


67.01 All Freight Mixtures 


67.01 Rates charged on mixed C.Ls., of cotton waste & used clothing 
from Glendale, N. Y. & Oklahoma City, Okla. to Seattle, Wash., found unjust 
and unreasonable. No. 32360, Buffalo Sanitary Wipers Co. v. Atchison, 
T. 28. F. Ry. Oo., .... LG. C. ...., 9-8-68, Div. 3. 

67.01 Proposed distribution rate by motor carrier at specified points 
in Mich. found not shown to be just and reasonable. I & S M-10890, Distri- 
bution Rates—U. S. Truck Co., Inc., .... 1. C. C. ...., 8-22-58, Div. 2. 


67.02 Other Commodity Mixtures 


67.02 Proposed rates would permit movement of eggs and poultry in 
mixed T.Ls., with nonexempt commodities and thus increase operating 
efficiency of respondent. I & S M-10803, Various Commodities—Federal 
Truck Lines, Inc., .... I. C. C. ...., 8-26-58, Div. 2. 
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67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 C.L. shipments of soybeans from origins in Mo. to Gibson City, 
Ill., there stored, and later milled at Marion, Ohio, & products distributed to 
eastern trunkline & New England destinations, found not subject to transit 
provisions at Gibson City. Lowest combinations of rates based on Gibson 
City found applicable. No. 82161, Central Soya Co., Inc. v. Arcade & A. R. 
Oerp., .... 6. ©. ...2, Saas, Env. &. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Reduced intrastate multiple-car rate on bituminous coal from 
southern Ill. mines to East St. Louis, Ill., & certain related destinations, 
found not shown to cause undue or unreasonable advantage, preference, or 
prejudice between persons and localities in intrastate commerce, on the one 
hand, and interstate commerce, on the other hand, nor undue, unreasonable, 
Or unjust discrimination against interstate commerce. No. 32294, Illinois 
Intrastate Coal Rates to East St. Louis, Ill, .... I. C. C. ...., 9-17-58, 
Commission. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Authority to establish and maintain rate on formaldehyde, 
liquid, in tank-car loads, from Bishop, Texas to Newark, N. J., without 
observing long-and-short-haul provision of sec. 4 of Act, denied. FSA 33485, 
Formaldehyde from Bishop, Texas to Newark, N. J., .... I. C. C. 
8-13-58, Div. 2. 

67.54 Reduced motor carrier rates, min. 46,000 lbs., on sodium hypo- 
chlorite solution from Los Angeles, Calif. to Phoenix & Tucson, Ariz., found 
just and reasonable. I & S M-10858, Hypochlorite Solution—Calif. to Ariz., 
ove ed Ba Re Ry wweey Oke, Be. F. 


67.54 (1) Proposed reduced rates on liquefied chlorine gas, in tank- 
car loads, from Brunswick, Ga., Hopewell, Va. & South Charleston, W. Va., 
to Chattanooga, Tenn., & nearby points, found just and reasonable. 


(2) Authority to establish and maintain proposed rates without observ- 
ing long-and-short-haul provisions of sec. 4 of Act, —— 1&8 6850, 
Liquefied Chlorine Gas—Brunswick, Ga. to Tenn., cows welt Ga 
8-20-58, Div. 2. 


67.54 Proposed reduced T.L. rates on softeners from Linden, N. J. to 
Cleveland & Painesville, Ohio, found just and reasonable. I & S M-10781, 
Softeners—Linden, N. J. to Ohio, .... I. C. C. ...., 8-14-58, Div. 2. 


67.57 Fertilizer 


67.57 Proposed reduced motor common-carrier rate on fertilizing com- 
pounds, grass seed, insecticides & lime, etc., from Marysville, Ohio to Grand 
Rapids, Mich., found not shown to be just and reasonable. I & S M-10995, 
Fertilizer, etc.—Marysville, Ohio to Grand Rapids, .... I. C. C. 
9-15-58, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced motor common-carrier commodity rate, min. 
80,000 lbs., on iron & steel & other articles, from Kansas City, Mo. to Mil- 
waukee, Wis., found not shown to be just and reasonable. I & S M-10740, 
Iron or Steel—Kansas City, Mo. to Milwaukee, Wis., .... I. C. C. 
9-9-58, Div. 3. 


67.61 Proposed reduced rate on wire goods, in T.Ls., from Niles, Mich. 


to West Haven, Conn., found just and reasonable. I & S M-10978, Wire 
Goods—Niles, Mich. to W. Haven, Conn., .... I. C. C. ...., 9-18-58, Div. 2. 
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67.62 Nonferrous Metal Articles 


67.62 Proposed reduced T.L. rate on lead shot from Omaha, Neb. to 
Anoka, Minn., found not shown to be just and reasonable. .I & S M-10934, 
Lead Shot—Omaha, Neb. to Anoka, Minn., .... I. C. C. ...., 9-10-58, Div. 2. 


67.63 Wood Articles 


67.63 Proposed reduced T.L. rates on wooden doors & plywood from 
Minneapolis & St. Paul, Minn. to Chicago, Ill. & Milwaukee, Wis., found just 
and reasonable. I & S M-11000, Doors & Plywood—Twin Cities to Chicago 
& Milwaukee, ....1.C. C. ...., 9-9-58, Div. 3. 

67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced T.L. rate on paint, paint materials & putty 
from St. Louis, Mo. to St. Paul & Minneapolis, Minn., found just and rea- 
sonable. I & S M-11022, Paints, etc.—St. Louis, Mo. to Twin Cities, Minn., 
60s 4 Be Ge Ge ccecg Ee, Be & 


67.7 Machinery, Equipment, Implements & Appliances 
67.76 Automotive Vehicles & Parts 

67.76 Proposed reduced L.T.L. exceptions rating on oil filters & oil- 
filter cartages between points in Conn., Mass. & R. I., on the one hand, & 
points in Del., D. C., Md., N. J. & Pa., on the other hand, found not shown 
to be just and reasonable. I & S 6900, Oil Filters—Middle Atlantic Terri- 
Cnty, ..-- & ©. ©. 2. coe Somaee, Ut. 8. 


67.8 Necessaries 
67.80 Generally 
67.80 Proposed T.L. rates on foodstuffs, canned or preserved; cheese 
& cheese food; & oleomargarine, from Chicago, Ill. to Cincinnati, Ohio, 
Louisville, Ky. & Indianapolis, Ind., found not shown to be just and reason- 
able. I & S M-10808, Various Commodities—Federal Truck Lines, Inc., 
coun Be Ge Ge. 000 cy, eee: ete: Be 


67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rates on sugar from Bingham, Wilds & 
East Grand Forks, Minn. to St. Louis, Mo., found not shown to be just and 
reasonable. I & S M-9991, Sugar—From Minn. to St. Louis, Mo., 

I. C. C. ...., 8-22-58, Div. 3. 


67.83 Meat, Poultry & Dairy Products 

67.83 Proposed reduced T.L. rate on butter from Duluth, Minn. to 
Detroit, Mich., found just and reasonable. I & S M-10671, Butter—Duluth, 
Minn. to Detroit, Mich., .... 1. C. C. ...., 9-12-58, Div. 2. 

67.83 Proposed reduced tank T.L. rate on tallow from Boston, Mass. 
to Newark, N. J., found just and reasonable. I & S M-10903, Tallow— 
Boston, Mass. to Newark, N. J., .... 1. C. C. ...., 9-9-58, Div. 3. 

67.83 Proposed T.L. rates on eggs, egg albumen, & poultry from 
Chicago, I1l., Cincinnati, Ohio, Louisville, Ky. & Indianapolis, Ind., to certain 
points in central territory, found just and reasonable. I & S M-10808, 
Various Commodities—Federal Truck Lines, Inc., .... I. C. C. ...., 
8-26-58, Div. 2. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced motor-carrier rates on brooms with handles 
attached from Loveland, Colo. to Fremont, Neb. & Duluth, Minn., found not 
shown to be just and reasonable. I & S M-10751, Brooms—Loveland, Colo. 
to Minn. & Neb., .... 1. C. C. ...., 9-3-58, Div. 2. 

67.89 All Other 


67.89 Proposed reduced T.L. rates on lawn mowers & radio, talking 
machine & television cabinets from Lansing, Mich., to certain points in cen- 
tral territory found not shown to be just and reasonable. I & S M-10548, 
Cabinets & Lawn Mowers—Lansing to Zion, Dl. & Milwaukee, Wis., .... 

« eee, 9-9-58, Div. 2. 
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67.89 Proposed L.T.L. distribution rates on household products from 
specified break-bulk points in Ind. to destinations in that state within radius 
of 75 miles, found not shown to be just and reasonable. I & S M-10472, 
Household Products bet. Points in Ind., . LE. CG. CG. <..so SeR1-S8, BE. SF. 


67.9 Miscellaneous Saaintains 
67.95 Textiles 


67.95 Reduced T.L. rates on finished cotton piece goods & related 
articles between points in southern territory found just and reasonable. 
I & S M-10927, Cotton Piece Goods in South, .... I. C. C. ...., 9-9-58, 
Div. 3. 


67.95 Authority granted, on conditions, to establish and maintain rates 
on tire fabric & related articles in C.Ls., between certain points in southern 
territory, on the one hand, & certain points in official territory, on the other, 
without observing long-and-short-haul provision of sec. 4 of Act. FSA 
33908, Tire Fabrics bet. Points in Official & Southern Territories, 

I.C. C. ...., 9-5-58, Div. 2. 


68. General Increases or Reductions 


68.0 Generally 
68.01 Propriety of 


68.01 Whether coal traffic revenue exceeds or fails to exceed fully 
distributed costs is not important question. Railroads have shown revenue 
need resulting from increased costs, and they seek to maximize their net 
revenue or amount over out-of-pocket costs. If increase of 10 cents per 
ton, as proposed herein, results in little or no diversion of traffic as claimed 
by respondents, their net revenue will be improved. Ex Parte 212, Increased 
Freight Rates, 1958, .... I. C. C. ...., 9-9-58, Commission. 


68.1 Rail 
68.10 Generally 


68.10 (1) Upon investigation of proposals of Nation’s railroads to 
increase their freight rates and charges, establish new charges, and reduce 
free time at ports, certain of which proposals were permitted to become 
effective and others were suspended in whole or in part under prior findings 
and order, 302 I. C. C. 665, found that such proposals are just and reason- 
able, with the exceptions indicated. (2) Appropriate order entered, includ- 
ing appropriate modification of outstanding orders and fourth-section relief. 
Ex Parte 212, Increased Freight Rates, 1958, .... I. C. C. ...., 9-9-58, 
Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.28 Assembly & Distribution 


70.28 Establishment by common carriers of distribution rates which 
differ from other rates or charges contemporaneously applicable on similar 
services is authorized under sec. 408 of Act, providing dissimilarity is justi- 
fied by difference in respective conditions under which instrumentalities or 
services of carriers are employed or utilized. In 43 M. C. C. 527; 46 M.C.C. 
745; and 69 M. C. C. 561, distribution and assembling rates were approved 
where evidence showed substantial operational savings by use of such rates, 
including decreases in costs of rating, billing, and handling of claims, and 
elimination of pickup or delivery costs and solicitation expense. Evidence 
shows like savings would be effected under rates proposed. I & S M-10472, 
Household Products bet. Points in Ind., .... I. C. C. ...., 9-11-58, Div. 3. 
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70.8 Competition as Justification 
70.81 Water 


70.81 Inasmuch as competitive conditions compelling publication of 
proposed rates, with exceptions indicated, do not appear to be present at 
intermediate points, there is presented special case which affords support for 
fourth-section relief herein authorized. I & S 6850, Liquefied Chlorine Gas 
—Brunswick, Ga. to Tenn., .... I. C. C. ...., 8-20-58, Div. 2. 


71. Intermediate Charges 


71.0 Generally 


71.00 Applicability of Sec. 4 of Act 


71.00 As securing of relief over circuitous routes is no longer neces- 
sary under provisions of sec. 4 of Act, as amended July 11, 1957, appli- 
cants, at hearing, orally amended their request for relief to include direct 
route only. Consideration will be limited thereto. FSA 33485, Formalde- 
hyde from Bishop, Texas to Newark, N. J., .... I. C. C. ...., 8-13-58, 
Div. 2. 


71.3 Water Competition 
71.30 Generally 


71.30 Authority to charge higher rate at intermediate point than to 
more distant point may be granted where in special case it is shown that 
circumstances attending publication of two rates are substantially dissimilar. 
Ordinarily, as here, dissimilarity consists of showing that there are present 
at more distant point competitive influences, such as water competition, 
which are absent at intermediate point. I & S 6850, Liquefied Chlorine 
Gas—Brunswick, Ga. to Tenn., .... I. C. C. ...., 8-20-58, Div. 2. 


71.6 Preserve Adjustment 
71.60 Generally 


71.60 General statements unsupported by specific evidence are of 
little or no value in assisting Commission to evaluate situation, particularly 
as here, when it means an increase in basic rates of from 1 to 73 cents at 
intermediate points on direct route. FSA 33485, Formaldehyde from Bishop, 
Texas to Newark, N. J., .... I. C. C. ...., 8-13-58, Div. 2. 


71.8 Protection of Intermediate Points 
71.80 Generally 


71.80 Unauthorized departures from long-and-short-haul provision of 
sec. 4 of Act should be removed either by cancelling application of service 
to small area in event there is no need for such service, or if needed, area 
should be included in considered terminal areas or divided between them. 
I & S 6881, Terminal Areas—Portland, Oregon Area, .... I. C. C. ...., 
9-9-58, Div. 3. 


74. Undue Preference or Prejudice 


74.1 Competition Between the Preferred & the Prejudiced 


74.10 Generally 


74.10 Unjust discrimination and undue prejudice cannot be established 
where transportation circumstances and conditions between alleged pre- 
ferred and prejudiced articles are not comparable. No. 32199, Wel-Bilt 
Products Co. v. Chicago, R. I. & P. R. Co., .... 1. C. C. ...., 9-8-58, Div. 3. 
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75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 In 30 F. (2d) 116, court held that if an intrastate rate volun- 
tarily proposed by carrier is allowed to be filed by state commission, it is 
established under laws of state, and for that reason alone it is a rate made, 
though not imposed, by authority of state and comes within words ‘“‘made 
or imposed by authority of any state.”’ 

Failure to file complaint against reduced intrastate rate with Ill. Com- 
mission is no bar to jurisdiction of I. C. C. to determine whether rate com- 
plained of violates secs. 3, 13 or 15a of Act. No. 32204, Illinois Intrastate 
Coal Rates to East St. Louis, Ill, .... I. C. C. ...., 9-17-58, Commission. 


SECTION 13 (3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Essential elements necessary to support sec. 13 order require 
showing that intrastate multiple-car rate assailed casts an undue burden 
upon, and operates as a real discrimination against and obstruction to, inter- 
state commerce, or that injury to interstate shippers or localities has resulted 
or will result from that rate. No. 32294, Illinois Intrastate Coal Rates to 
Kast St. Louis, Il., .... I. C. C. ...., 9-17-58, Commission. 


75.3 Rough Products of Mines 
75.31 Coal & Coke 


75.31 No. 32294, Illinois Intrastate Coal Rates to East St. Louis, Iil., 
, 1. C. C. ...., 9-17-58, Commission. (Please See 67.31, Same Title.) 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.04 Number of Vehicles 


80.04 Provisions of sec. 5(2) of Act do not cover situation here de- 
scribed, since total number of vehicles being operated by two carriers for 
purposes of transportation does not exceeed 20. MC-117187, Texas-Vermont 
Transport, Inc. Cont. Car. App., 8-22-58, Div. 1. 

80.07 Holding Companies or Persons 


80.07 Apart from its relationship with Transcontinental, Properties 
would acquire joint control of American and indirect control of its sub- 
sidiaries, and substantial part of its investments now relate, and majority 
in future would relate, to transportation. Ample basis is shown for con- 
sidering it as a motor carrier subject to secs. 204(a)(1) and (2), 214, and 
220 of part II of Act. Order will so provide. MC-F-6808, Transportation 
Properties, Inc. & Continental Southern Lines, Inc.—Control—American 
Buslines, Inc. (R. W. Smith, Trustee, & W. F. Aikman, Additional Trustee), 

M. C. C. ...., 9-10-58, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 
81.02 Obtained Prior to Interstate Status 


81.02 Transactions do not involve unification under common control of 
carriers previously operating independently of each other and are not within 
general intendment of sec. 5(2) of Act which is primarily concerned with 
unification of ownership or control of such independently operated carriers. 
See County of Marin v. U. S.; 356 U. S. 412, decided May 19, 1958. Dis- 
missed. MC-F-6856, Ray Smith, et al.—Control—Cement Transports, Inc., 
OS Gy, ccc Me Ue Ge. ccc cy SOR Oe, Ga. 4. 
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81.3 Competitive Operations 
81.30 Generally ™ 


81.30 Holding by several carriers under common control of competi- 
tive operating authority affords opportunities for indulging in discriminatory 
and unfair competitive practices; and for this reason transactions which 
would accomplish this have generally not been approved. See 40 M. C. C. 
63. MOC-F-6914, Limousine Rental Service, Inc.—Pur.—Reservoir Bus Lines, 
Inc. (Alfred Rosenberg, Trustee), 9-23-58, Div. 4. 


81.7 Disposition of Control Applications 
81.72 Motor Bus 


81.72 Control of One or More Motor Carriers of Passengers by Another 
Such Carrier Authorized by Div. 4: 
Transportation Properties, Inc. & Continental Southern Lines, Inc.—Control 
—American Buslines, Inc. (R. W. Smith, Trustee, & W. F. Aikman, 
Additional Trustee), MC-F-6803, .... M. C. C. ...., 9-10-58, Div. 4. 


82. Transaction Sound & Applicant Fit 
82.1 Condition of Vendee 

82.14 Financial Resources 

82.14 Under sec. 5 of Act, part of burden of proof in establishing that 
proposed transaction will be consistent with public interest, is for acquiring 
party applicant to show that its financial condition is sufficiently sound to 
justify finding that its assumption of additional debt burden resulting from 
transaction will not endanger its ability to meet its obligations and to con- 
tinue its carrier responsibilities. MC-F-6539, Hayes Freight Lines, Inc.— 
Control & Merger—Puritan Transp. Co., Inc., .... M. C. C. ...., 9-23-58, 
Div. 4. 

83. Prior Utilization of Authority 
83.0 Generally 

83.02 Irregular-Route Common Carrier 


83.02 While operating requirements are not so strict in case of carrier 
conducting irregular-route charter operations as they are for regular-route 
carrier, discontinuance in this instance for at least 20 months, and possibly 
much longer, because no income statements were furnished by vendor for any 
period, raises great doubt whether there is need for service, especially in 
view of other existing services. MC-F-6914, Limousine Rental Service, Inc. 
—Pur.—Reservoir Bus Lines, Inc. (Alfred Rosenberg, Trustee), 9-23-58, 
Div. 4. 


83.1 Necessary Proof 


83.10 What Applicant Must Show 

83.10 Mere desire on part of purchaser to reestablish operations long 
since discontinued, unsupported by any evidence of need therefor, does not 
provide sufficient basis for finding proposed transaction and resulting re- 
sumption of operations would be in public interest. Compare 50 M. C. C. 
749. MC-F-6914, Limousine Rental Service, Inc.—Pur.—Reservoir Bus 
Lines, Inc. (Alfred Rosenberg, Trustee), 9-23-58, Div. 4. 


84. New Service Doctrine 
84.1 New Through Operation 

84.12 Restrictions Against 

84.12 Notwithstanding absence of documentary evidence, oral testi- 
mony of vendor and vendee’s company witness that they occasionally inter- 
changed traffic with each other in past is not refuted. That such interline 
was limited is not unusual considering specified commodity authority of 
vendor here involved, in sparsely settled area where, because of decline in 
metal prices, only one other mine is now in production. On facts here pre- 
sented, principle of 70 M. C. C. 309 is inapplicable. MC-F-6475, Garrett 
Freightlines, Inc.—Pur. (Por.)—Wm. B. Swigert, .... M. C. C. ...., 
8-28-54, Div. 4. 
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84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 Separate nature of irregular- and regular-route operations can 
be maintained and vendee, conversant with such requirement, will be ex- 
pected to abide by that requirement. MC-F-6475, Garrett Freightlines, Inc. 
—Pur. (Por.)—Wm. B. Swigert, .... M. C. C. ...., 8-25-58, Div. 4. 


84.3 Duplication of Authority 
84.34 Protective Conditions 


84.34 Elimination of duplications is necessary to warrant approval. 
MC-F-6045, North American Van Lines, Inc.—Pur. (Por.)—Creston Transfer 
OO, .... MC. ©, .. 60, S668, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Parties should, in interest of efficient and economical transporta- 
tion, give study to possible unification of two or more carriers in Trans- 
continental group, subject to prior Commission approval. MC-F-6803, Trans- 
portation Properties, Inc. & Continental Southern Lines, Inc.—Control— 
American Buslines, Inc. (R. W. Smith, Trustee, & W. F. Aikman, Additional 
Trustee), .... M.C.C. ...., 9-10-58, Div. 4. 


85.1 Service 
85.12 Single-Line 


85.12 Where, as here, record affirmatively establishes that applicants 
are interlining traffic at named point to exclusion of all other carriers and 
that proposed plan of operation would meet transportation need and public 
interest would best be served by proposed unification, application may be 
properly approved, especially when evidence indicates that denial of trans- 
action would not inure to benefit of competing carriers. MC-F-6475, Garrett 
Freightlines, Inc.—Pur. (Por.)—Wm. B. Swigert, .... M. C. C. ...., 
8-28-58, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Benefits to be derived by shipping public outweigh adverse effect 
of transaction upon competing carriers; and shipper should not be precluded 
for this reason from obtaining benefits of an improved and more efficient 
service. Compare 355 U.S. 83. MC-F-6475, Garrett Freightlines, Inc.—Pur. 
(Por.)—Wm. B. Swigert, .... M. C. C. ...., 8-28-58, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 In exercising authority under sec. 5(2), Commission has always 
recognized that it must view general transportation picture and weigh effects 
on other carriers of any acquisition. 170 I. C. C. 375. And, approval has 
been withheld where proposed transaction would endanger or impair opera- 
tions of other carriers contrary to public interest. 271 I1.C. C. 63. KF. D. 
19561, Minneapolis, St. P. & S. S. M. R. Co. et al. Acquisition, etc., .... 
I. C. C. ...., 9-18-58, Div. 4. 


86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 
4: Minneapolis, St. P. & 8S. S. M. R. Co.—Acquisition, etc., (Trackage Rights), 
F. D. 19561, .... I. C. C. ...., 9-18-58. (Dismissed). 
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86.81 Original Railroad Agreement (Continued) 
Pacific Electric Ry. Co.—Trackage Rights—Atchison, T. & 8S. F. Ry. Co., 
F. D. 20268, 9-19-58. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 

87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 
Texas & P. R. Co.—Acquisition—tTerrell, Texas, F. D. 20247, 9-17-58. 


87.18 Motor Truck Lines—Approved 

87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Moior Carriers of Property Author- 
ized by Div. 4: 
McDuffee Motor Freight, Inc.—Pur.—C. & C. Transfer Co., MC-F-6894, 


9-5-58 
Wells Cargo, Inc.—Control & Merger—S & S Trucking Co., Inc., MC-F- 
6946, 9-23-58 


87.16 Motor Bus Lines—Denied 


87.16 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Denied by 
Div. 4: 


Limousine Rental Service, Inc-—Pur.—Reservoir Bus Lines, Inc. (Alfred 
Rosenberg, Trustee), MC-F-6914, 9-23-58. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger, or Purchase of Entire 
Operating Authority of Two or More Carriers of Property Denied by Div. 4: 


Hayes Freight Lines, Inc.—Control & Merger—Puritan Transp. Co., Inc., 
MC-F-6539, .... M. C. C. ...., 9-23-58. 


87.2 Purchase of Portion of Franchise 


87.28 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 
Garrett Freightlines, Inc_—Wm. B. Swigert, MC-F-6475, .... M.C.C. ...., 
8-28-58. 
87.25 Railroad—Denied 
87.25 Purchase of Portion of One Railroad by Another Such Carrier 
Denied by Div. 4: 
a. St. P. & 8. S. M. R. Co.—Acquisition, etc. (Lake Superior & I. 
m Gad, F. BD. BOSSE, occ. GG cv ccy wee 
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CHANGES IN FORMAT OF CERTAIN I. C. C. BOUND VOLUMES 


The Interstate Commerce Commission announced on May 7, 1958 
the following changes in the format of the indicated bound volumes: 


(1) Water-carrier and freight-forwarder decisions no longer 
will be aggregated in a single volume. 


(2) Water-carrier and freight-forwarder ‘‘finance’’ decisions 
henceforth will be printed or summarized in the ‘‘ Finance Reports’’ 
volumes of the I. C. C. series. 


(3) Water-carrier and freight-forwarder decisions, except 
as specially provided in (2) above, henceforth will be printed or 
summarized in the regular I. C. C. series. 


(4) When volume 295 (‘‘Finance Reports,’’ I. C. C. series) 
shall have been completed, section-214 decisions thereafter will 


be printed or summarized in the ‘‘Finance Reports’’ volumes of 
the M. C. C. series. 


Water-carrier and freight forwarder decisions heretofore have been 
printed or summarized in volumes 250, 260, 265, and 285. To complete 
volume 285 took several years. The prospect is that a substantially 
longer period would be required to complete another similar volume. 
By taking the steps indicated in (2) and (3) above, the material in 
question will become available much sooner in permanent bound form. 

When the change indicated by (4) becomes effective, the finance 
volumes of the M. C. C. series will include what their name implies, 
namely, all finance motor-carrier cases. The latter related cases 
accumulate with sufficient frequency to justify their continued inclu- 
sion in separate volumes. 
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List of New Members 


Reece K. Acuff, Tennessee Valley Authority, 615 Arnstein Building, Knoxville, 
Tennessee. 


Frederick A. Babson, Jr., Turney & Turney, 2001 Massachusetts Ave., N. W., Wash- 
ington 6, D. C. 


DeForest Billyou, 412 East 55th Street, New York, New York. 
William D. Brown, 400 South Grand Street, Monroe, Louisiana. 
Harry B. Colay, 210-211 First National Bank Building, Magnolia, Arkansas. 


Eugene A. Feise, Traffic Manager, Calaveras Cement Company, 315 Montgomery 
Street, San Francisco 4, California. 

Morris L. Forer, Packard Building, Philadelphia 2, Pennsylvania. 

William G. Gilbert, Manager, Transportation Department, Buffalo Chamber of 
Commerce, 238 Main Street, Buffalo 2, New York. 


James W. Hoeland, Louisville and Nashville Railroad Company, 1015 L. & N. 
Building, 908 West Broadway, Louisville 1, Kentucky. 


Francis W. Jasper, Traffic Manager, Davidson-Boutell Corporation, 5th & Marquette, 
Minneapolis 2, Minnesota. 


E. R. jeieh, Louisville & Nashville Railroad Company, 908 West Broadway, Louis- 
ville I, Kentucky. 


Fredric W. Liegois, Manager, Transportation Division, Milwaukee Association of 
Commerce, 611 North Broadway, Milwaukee 2, Wisconsin. 


Frank M. Long, III, Legal Dept., Chicago, Milwaukee, St. Paul & Pacific Railroad 
ae 888 Union Station Building, 516 West Jackson Boulevard, Chicago 6, 
inois 


Carl R. Masoner, ‘1220 South 10th Street, Omaha, Nebraska. 

Earl E. Meisenbach, 316 East Ohio Street, Chicago 11, Illinois. 

Clarence Raymond, Louisville and Nashville Railroad Company, 1015 L. & N. 
Building, 908 West Broadway, Louisville 1, Kentucky. 

John T. Reed, Jr., 7945 Locust Avenue, Fontana, California. 

Clarence E. Rhoney, 94 Oakwood Terrace, North Tonawanda, N. Y. 

Phillip Robinson, 401 Perry-Brooks Building, Austin 1, Texas. 


Melville L. Rumpf, Freight Sales Manager, Chicago & Eastern Illinois Railroad, 
231 W. Wisconsin Avenue, Milwaukee 3, Wisconsin. 


Miles F. Tamisiea, Manager, Department of Transportation, St. Paul Chamber of 
Commerce, 332 Cedar Street, St. Paul 1, Minnesota. 


Lloyd Wandtke, Statistician, Minnesota Railroad and Warehouse Commission, 401 
State Office Building, St. Paul 1, Minnesota. 


George T. Wright, 1750 West Government Street, Pensacola, Florida. 
REINSTATED TO MEMBERSHIP 
John C. Calhoun, Sr., P. O. Box 133, Plainville, Massachusetts. 


Robert J. Fehskens, Traffic Representative, T. I. M. E., Incorporated, 1050 Jefferson 
Street, N. W., Atlanta, Georgia. 


nes Griggs, U. S. A. C. Transport, Inc., 704 TWA Building, Washington 6, 


Michael F. Hession, 1329 Narragansett Blvd., Cranston, R. I. 


John G. Ihnet, Traffic Commissioner, Association of Commerce, 206 Main Street, 
Green Bay, Wisconsin. 


Harry W. Patterson, Bracewell & Tunks, 411 San Jacinto Bldg., Houston 2, Texas. 

Jone V. Silvia, Assistant Acting Manager, Greater Miami Traffic Association, 
Alfred I. DuPont Building, P. O. Box 2468, Miami 15, Florida. 

James M. Stewart, 707 Central National Bank Bldg., Des Moines 9, lowa. 

H. A. Welty, 316 East Ohio Street, Chicago, Illinois. 


Elected to Membership October, 1958. 
—*5— 











Meetings of Regional Chapters 


District No. 1 Chapter 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Herbert E. Robins, Sr., Chairman, Traffic Manager, Tennessee Cor- 
poration, Grant Building, Atlanta, Georgia. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 


Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


Rocky Mountain Chapter 


Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 2133 South Bellaire Street, Denver 22, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce mmission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pean ‘or of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Doyne T. Clem, Chairman, Assistant Traffic Manager, Pet Milk 
Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Ouwt-of-town members 
are cordially invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., St. Paul 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 


Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 












I. C. C. PRACTITIONERS’ JOURNAL 





Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia District Chapter 


Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
C. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsyl- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 

Pittsburgh Chapter 


Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 
Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


E. M. Burk, Chairman, Traffic Manager, Wyatt Metal and Boiler 
Works, Houston, Texas. 


Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 
Hewitt Biaett, Chairman, General Solicitor, Chesapeake & Ohio 
Railway Company, 1500 1st National Bank Bldg., Richmond 10, Virginia. 
Southeastern Wisconsin Chapter 


Charles H. Sturgeon, Chairman, Traffic Manager, Square D Com- 
pany, 4041 North Richards Street, Milwaukee 12, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


Louisville, Kentucky Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 


tucky. 
Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McParland. ....0.00..0.........ccccccssssssssssscsesessesseeses 


IT cer aR ee TEN a ee Me Ce a a ee RT te 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations imposed by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. ............ 

286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 

contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
his Supplement _—— up to date the original Book of bstracts. 
It covers the period 1953 through Jume, 1956 oo... ccceccsesscsessesesseseeseneenene 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
: Decisions (printed and unprinted) from January 1951 through 
RIDERS is et hin i ee ae i al 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
I IL III 17s cov cass captsnicedices oecsaamnvesaentessnnevanissebncistamancans 

Interstate Commerce Commission Chart—Organization, Assignment of Work 
and Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure .......... 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 


50 


3.50 


1.50 


15.00 


1.00 

















OF 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


- District ]—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


' District 2—Connecticut, New York and New Jersey. 


Hh ‘District 3—Penunsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


“District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee and Mississippi. 
District 8—Michigan, Indiana and Illinois. 


District 9—Wisconsin, Minnesota; North Dakota and South 
Dakota. 


District. 10—Iowa, Missouri, Nebraska and Kansas. 





Distriet 11— Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 


District 13—-Wyoming, Colorado and New Mexico. 
District 14—Montana, Idaho and Utah. 


District 15—Washington and Oregon. 


-</District 16—California, Nevada and Arizona. 











